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EDITORIAL
The ‘jewel in the crown’ in the universe of human rights: 30

years of the Convention on the Rights of the Child

Mark P. Capaldi, PhD", Guest Editor

The Journal of Human Rights and Peace Studies generally explores any area related to human
rights and peace. This has proven particular important for the Southeast Asia region in the last
few years as the Journal has documented, theorized and analysed a perceived erosion of civil
and political rights and a rise in authoritarian rule in some states. Southeast Asia has always
had an unsteady belief in western democracy and human rights, preferring to foster what it
calls ‘Asian Values’ and the ‘particularities of the ASEAN region.’

There has been one ray of hope and jewel in the crown of the human rights standards
that we can pause to celebrate both within the region and globally. 2019 is the 30™
Anniversary of the UN Convention on the Rights of the Child (CRC). Thirty years ago the CRC
was heralded as the most wide-ranging human rights treaty combining not only social,
economic and cultural rights (see for example Articles 24, 28, 29, 30, 31 and 32) as well as
civil and political rights which are covered in Articles 12 to 17. It is the most universally ratified
human rights treaty — another cause for celebration — and without a doubt has had sizeable
impact on steering the legislation, policies and programmes worldwide for children and driving
global momentum on respecting and protecting the rights of children. Just look at a few of
the indicators for children achieved in the last two decades as reported by UNICEF. Since 1990
globally, there has been a 53% reduction in child mortality; maternal mortality rates are down

by 45%; improved nutrition for children has reduced stunting rates by 41%; and the number
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of out of school children has almost halved.? Children are now much more likely to survive,
be healthy and prosper than two decades ago.

Of course, these harder more measurable indicators do not give the full picture and
as much as there have been achievements, there have also been failings. So whilst thirty years
is a cause to celebrate the successes in the realization of children’s rights, it is also an
inexcusable long time for the continuation of the suffering and abuse that children experience
the world over, some examples of which are documented in the articles in this journal.

But turning back to the CRC as a key human rights instrument, despite its achievements,
a specific anomaly over its’ first two decades plus was that unlike all the other core
international human rights treaties, it was the only one that was not accompanied with a
communications procedure (or more simply understood, a complaints mechanism that allows
an individual to petition against a violation of their rights). This was finally rectified in December
2011 when the third Optional Protocol to the CRC was adopted by the UN General Assembly,
subsequently coming into force in April 2014. This year is thus another key anniversary for the
CRC as five years have now passed. As such, our opening keynote paper in this Journal edition
is an article written by Carmen Madrifian entitled “The Child’s Path to International Justice”.
This paper takes us on a comprehensive journey of how children even became subjects of
international law and includes a detailed description of how we eventually ended up with
the Optional Protocol to the Convention on the Rights of the Child on a Communications
Procedure (OP3). Whilst the article has a strong focus on the recognition of legal personality
of the child to be able to bring a complaint, it certainly addresses the challenges that have
hampered implementation of the Convention from its’ very start and the controversies that
raged during the drafting of the OP3. Whilst the article clearly demonstrates the potential
value of the OP3 mechanism to address child rights violations, it is also hard to ignore that
the pace of ratification has been slow and the overall number of cases related to breaches of
children’s rights filed is extremely low. The reader is left to decide on whether the
“bureaucratic protocols” that limit its effectiveness outweigh the elevated bar in relation to
child rights mechanisms/redress the OP3 has brought.

As already stated, although significant advances have been made by States to
harmonize domestic legislation with the CRC, many gaps still exist that leave children legally

unprotected or vulnerable. Across the world, a case in point is the confusion and

% See: https://www.unicef.org/publications/files/Progress for Children No. 11 22Jjunel5.pdf
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inconsistencies that can occur when diverging definitions are used to define child rights
violations and concerns. Our second article by Andrea Varella categorically illustrates this
problem by discussing terminology considerations concerning the trafficking of children for
sexual purposes. Interestingly, in the context of the CRC, the second Optional Protocol to the
Convention on the Rights of the Child on the sale of children, child prostitution and child
pornography (OP2) has not been able to automatically address some of these inconsistencies,
despite its’ comprehensiveness as different child rights instruments interchangeably use
various terms and without clear distinction. As Varella explains, the danger is that this can
hinder action to generate clear evidence of violations and reduce the harmful effects for the
child victims. Fortunately, the organization that she currently works for, ECPAT International,
established in 2016 a global Interagency Working Group composed of representatives from UN
agencies, child rights NGOs, and law enforcement agencies, and developed the “Terminology
Guidelines for the Protection of Children from Sexual Exploitation and Sexual Abuse”
(commonly known as the “Luxembourg Guidelines”). These guidelines have been heralded
for their universal clarity in systematically identifying, analysing and defining a wide range of
best/common terms that should be used to describe sexual exploitation of children and its
manifestations. They are now widely adopted by child protection professionals all over the
world and have been translated into a number of languages.

The other key part of the jewel that is the CRC is the first Optional Protocol on the
Convention on the Rights of the Child on the involvement of children in armed conflict (OP1)
which prohibits forced and voluntary recruitment and the use of children under 18 in armed
conflict. Mary Grace Agcaoili, recognizing that the recruitment and use of children by parties
to conflict is both an old and continuing phenomenon, also uncovers a very troubling dilemma
on this issue when children commit crimes or are engaged in armed conflict. Are child soldiers
hapless victims of adults’ abusive control or should they be held accountable - to whatever
extent - for the offenses and crimes that they commit? As a child protection specialist herself,
Agcaoili’s default position is that they are children so we should treat them as such. But she
also provides a clear exposition of why even treating them as active participants in violence,
in which they have exercised their agency, still means they should not be held criminally
responsible. She proves her point by examining reconciliation processes where social justice
and societal rebuilding of networks can be facilitated while still respecting the rights of the

child to be reintegrated.
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Our last article focusing on child rights sadly illustrates how despite a robust child
rights and protection framework existing in many states worldwide now, children can easily
and tragically fall between the cracks. This can be no more clearly epitomized by the sad fact
that according to the 2019 Global Compact on Refugees, more than half of the world’s
refugees are children. Caitlin MacCaiffree takes us on a visit to Cox’s Bazar in Bangladesh where
she recently took part in a rapid assessment focused on the risk of human trafficking, migrant
smugsling and related exploitation arising from the displacement of Rohingya from Rakhine
State in Myanmar. Within the context of the 30" Anniversary of the CRC, her paper focuses
on the plight of more than half a million Rohingya children sitting in refugee camps at serious
risk of falling victim to human trafficking and related forms of exploitation. Her paper exposes
some of the particular vulnerabilities facing the Rohingya children who in a context where
access to education is denied, leads to serious concerns of child labour and child, early and
forced marriage and child trafficking amongst others. What is unique about MacCaiffree’s
assessment is that as it was undertaken as part of the Asia Dialogue on Forced Migration
(ADFM), which is a Track Il dialogue process, so it presents key opportunities for a regional
response and a number of key policy directions whilst acknowledging: (i) the remarkable job
so far of Bangladesh in responding to the humanitarian needs of the displaced population;
and (i) the clear responsibility that Myanmar has in tackling the root causes of the conflict.

Our final four articles of the HRPS Journal take us back outside the immediate realm
of child rights. Joana Cassinerio takes us on a fascinating insight into Cambodia’s garment
industry, where an under developed legal framework renders workers vulnerable to labour
rights violations, exploitation and abuse. She focuses on trade unions, and she maps the
historic discrimination and intimidation they have faced within ASEAN and specifically
illustrates how national laws and practices in Cambodia amplify this. Whilst Cassinerio
acknowledges that trade unions are generally seen as being integral to human rights
instruments such as the United Nations Guiding Principles on Business and Human Rights, she
has chosen to examine the link to corporate social responsibility (CSR). She argues that CSR
practices (as they move away from the traditional philanthropic bias) offers the potential to
pursue more social and stakeholder responsibilities that would target violations of workers
should unions integrate this concept into their agendas — especially as it is an issue of great
concern with the end consumers in the markets of the global north.

This journal edition also includes a research paper. Charnnarong Boonnoon has
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presented his research on prejudice to women in Theravada Buddhism in his article “History
of Prejudice: Patriarch, Asceticism and The Bias to Women in Buddhism after The Buddha’s
Death”. Whilst in Theravada literature there is no direct teachings with respect to women
rights and their socio-economic-political status, Boonnoon documents how negative images
of women have been portrayed through patriarchal culture and influences of asceticism.

Our Journal closes with both a book review and article review. Dr. Yanuar Sumarlan
reviews the book “Peacebuilding in the Balkans: The View from the Ground Floor”. By
highlighting for us the premises and arguments identified by the author of the book, Sumarlan
poses the bigger question of how successful the peace building programmes have been
assessed in addressing the persistent divisions in Bosnia’s minorities. Juxtapositioning the lived
experiences of everyday lives against the national level policies and assumptions is a similar
theme found to emerge in Kritsana Pimonsaengsuriya’s article review of a paper on ‘Human
trafficking for sex exploitation in Thailand’ that was published in 2016 in Securitologia. Whilst
approving of the paper’s focus on the need to strengthen ASEAN mechanisms and government
policies on addressing human trafficking, she questions some of the assumptions and
interpretations that the paper presents in the context of the realities of Thailand.

To conclude, the articles in this volume have covered a wide range of human rights
challenges, dilemmas and failings. However, the 30 years milestone of the CRC has also given
us chance to celebrate some human rights achievements if not lament the continuing gaps
and challenges in other areas. Special thanks go to all of the authors who have contributed
to this journal with their expertise and the robust team of peer reviewers for their comments
on earlier versions of the articles. This journal goes to prove that despite some current
concerns of a decline in the principles of democracy, human rights, and the rule of law in
certain parts of the world, there continues to be progress in the area of international human
rights standards and national legislation. Indeed, the birthday wishes for the CRC compel us

to strive for further many more productive and sustained years for human rights progress.
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Introduction

A new milestone in the advancement of children’s human rights has been achieved with the
adoption of the third Optional Protocol to the Convention on the Rights of the Child on a
Communications Procedure (United Nations General Assembly (U.N.G.A.), 2011a) (hereafter the
OP3). The OP3 solidifies  children’s right of individual petition under international law for
redress of violations of their rights. The establishment of a specific quasi-judicial body to
examine children’s complaints of breaches of their rights forms part of the historical struggle
of the individual for recognition of fundamental human rights under international law.
(Trindade, 2011). It magnifies the continued relevance and need to ensure measures for claim
and delivery of justice for all groups of humanity. Prior to adoption of the OP3, the Convention
on the Rights of the Child (CRC) (United Nations (U.N.), 1989) was the only core human rights
treaty without a petition measure through which the subjects of the rights enshrined, (i.e.,
children), could access justice at international level.

The OP3 is the first UN level mechanism specifically aimed at receiving children’s
communications, even while such a mechanism was available at the African regional level.
(Organization of African Unity (OAU), 1999) The campaign for its development was years in the
making, spearheaded by Kindernothilfe, the Working Group of the NGO Group for the CRC, the
Committee on the Rights of the Child, and the Office of the Hish Commissioner of Human
Rights among other children’s rights advocates within and outside the UN and civil society.”
Working through an Open-Ended Working Group (WG) of States and other experts, established
by the Human Rights Council in 2009, the third OP to the CRC was elaborated and adopted
by the UN General Assembly in December 2011. (UN.G.A,, 2011a) It opened for signature on
28 February 2012 and came into force on April 14, 2014. To date, 44 States Parties have ratified
the Protocol and the Committee has begun to examine and publish decisions on
communications received, signaling that, the exercise of the right of petition, by children and

or their representatives under the OP3, is well underway (U.N.G.A., 2012).

2 Founding organizations included Save the Children, World Vision, World Organization Against Torture, SOS Kinderdorf, The
Global Initiative to End All Corporal Punishment of Children and Child Rights International Network. See: (NGO Group for the
CRC, 2008)
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Purpose and Objective

This paper draws on other research by the author on exhaustion of remedy (Madrifian, 2012)
to set the discussion, on a communication procedure for children, in the historical context of
the pursuit of the individual to the right of petition for rights under international law. It then
examines key issues and obstacles in the development of a complaint procedure for children
that has resulted in the 3 Optional Protocol to the Convention of the Rights of the Child on
a Communications Procedure. It discusses key debates of the Working Group established by
the Human Rights Council and other contributing experts (Newell, 2009) regarding OP3
provisions and the expectations that the instrument would push normative boundaries to
maximize effective reach for children and their representatives to file complaints at
international level for State acts or omissions of CRC rights. Considering early apprehensions,
it reviews the nascent jurisprudence relative to petitions filed under the OP3 mechanism;
namely the observations and decisions of the CRC Committee on early cases, for which the
Committee has published its views and recommendations. (UN.G.A., 2012) The ultimate
objective of the paper is to advance the application of the OP3 as an essential instrument for
consolidation of fundamental rights of children under international law, based on learning

from adjudicated petitions.

Materials and Methods

An in-depth review was conducted of documents related to the rise of the right of individual
petition in international law from which those relevant to human rights petitions were
selected. A literature review was undertaken of the reports and submissions of the Working
Group (WG) tasked with drafting the OP3 over the period 2009 to 2012. Commentary from
other organizations and child advocates on drafts prepared by the WG and other key
documents with analysis related to OP3 provisions and observations, were reviewed. Analysis
was made of the nascent jurisprudence relative to 13 cases filed under the OP3 mechanism
to the CRC (at time of writing) and the published observations, decisions and

recommendations of the CRC Committee on these early cases.
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Key Findings and Discussion

Precedents to recognition of the child as a subject of international law

The trajectory of the consolidation of the protection of fundamental rights of the human
person is punctuated by major shifts in the theoretical concepts that govern the moral and
legal foundations of human society. Notions regarding the primary organization and authority
of the institutions of society have changed over centuries, gradually shifting from a grounding
in theistic and natural law concepts (Neff, 2006) to recognition of the State as the sovereign
legal entity around which the global community is organized (Hampton, 1986).

Until the eighteenth century it was widely held that the sovereign state was the only
international legal entity with rights and obligations under international law. Its authority to
exercise permanent and effective control over designated territory and the population within
it meant that individuals were recognized to be within the jurisdiction of the State, solely
governed by and subject to its laws (Hampton, 1986). The ability to use its authority to create
internal legal order gave the State exclusive standing to assert rights and confer and incur
obligations through external international relations (Cassese, 2005). The legal personality of
the State was thus founded on meeting the conditions of statehood, territorial control and
legal sovereign authority over its subjects.

Within this order, males of higher social classes were the sole conduits through whom
the order and security provided by sovereigns was established, dispensed and upheld.
Children in this regard were the legal property of and subject to authority of parents (male).
They received extremely harsh and often cruel treatment as prior to the 17" century the
concept of childhood was nonexistent and understanding about the nature of childhood
lacking (Aries, 1962). Through the 18" century, even where signs of parental care and concern
for children’s welfare began to grow, instances of concern for the child were at first limited
to infancy from where children emerged to strict discipline and the expectation that they
would contribute to adult work (Pollock, 1983).

The rapid economic, political and social changes that took place over the nineteenth
century consolidated State powers. Industrialization injected an impetus for movement and
exchange across countries which gave rise to a multitude of international arrangements and
pacts and further strengthened the position of States and their relationships (Neff, 2006). For
example, States established criteria for recognizing each other’s claims of territory as they

expanded imperial power and forged new agreements and conventions to regulate their
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relations, including in war (Craven, 2015). Economic changes also precipitated demographic
growth, greater urbanization and the rise of new social and religious structures that introduced
a steady transformation and social change, including in concepts of childhood. While less
repressive modes of child rearing and education were evident in the 18™ century and the
period of enlightenment, the rise of industrialization brought children, particularly children of
the poor, out from farms and homes into deplorable work conditions in the expanding mills,
quarries and factories (Pollock, 1983).

Despite the development of new pacts and alliances and the rapid shifts in social and
economic structures, aggressive acts between States grew, culminating in World War I. The
conduct of World War |, with little regard for the human condition and aided by the use of
new weapons of war, resulted in unprecedented suffering and the death of an estimated 40
million people (Mougel, 2011). The war (where hundreds of thousands of children took part),
highlighted the urgent need for establishing global negotiation mechanisms for coordination
and the maintenance of peace and world order.> Following the end of World War I, as an
outcome of the Paris Peace Conference, the League of Nations (LoN) was established as a
mechanism to “promote international co-operation and to achieve international peace and
security” (The Covenant of the League of Nations, 1924). Although intended to prevent
worldwide conflict, the League was unable to contain the growing expansionist nationalism*
that within decades led to World War Il and provided further evidence of man’s capacity for
self-annihilation.

As the atrocities of the Second World War unfolded, efforts accelerated to create a
successor organization to the LoN, more effective at restraining belligerent expressions of State
sovereignty (Cassese, 2005). This was accompanied by a rising level of concern to protect the
dignity and freedom of the individual as a direct subject of international law with a
concomitant interest in ensuring the codification of universal human rights and freedoms
(Sohn, 1982). A concern for the plight of children was embedded visibly in the social reform
movements spurred by a public outcry against the suffering, misery and social injustice that
accompanied industrialization as well as the ravages of war. Numerous reforms were achieved
in the 19" century, including an impactful 1833 Factory Law in Great Britain that regulated the

age and working hours of children for example (Cunningham & Viazzo, 1996).

3 For example, 250,000 British boy children took part

* The 1931 Japanese invasion of Manchuria and China
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In the context of growing calls for social reform States agreed to the creation of the
United Nations. which explicitly set out in its Charter(U.N., 1945) “the respect for human rights
and fundamental freedoms for all without distinction” (U.N., 1945). In its Charter, the
promotion and protection of human rights was a key principle and purpose (Morsink, 1999). In
this regard, the moral outrage generated by the treatment of human beings in the World Wars
increased the disposition of many States (Morsink, 1999) to recognize individuals, and not only
other States, as subjects under International law. The UN Charter mandated the promotion
of human rights (Art. 68), paving the way for the articulation of fundamental rights and
freedoms and their proclamation in the Universal Declaration of Human Rights (UDHR)
(UN.G.A,, 1948) and in the creation of international law from that time forward (Oppenhein,

1955).

Right to claim rights at international level: some individuals first

International law was radically changed with recognition of the inherent rights of human beings
and the focus on protection of the dignity of the human being. Following WWII, the
“...[rlecognition of the inherent dignity and of the equal and inalienable rights of all members
of the human family is the foundation of freedom, justice, and peace in the world” was
broadly asserted (U.N.G.A., 1948). The international community declared that the treatment
of the human person was a matter of legitimate concern beyond the boundaries of the State.
At the same time, it was evident that to protect the fundamental rights of human beings,
States must recognize the legal personality and procedural capacity of the individual to
exercise and claim rights under international law. (Trindade, 2008) Thus, setting out the rights
incumbent on all human beings, stipulating the responsibility of the State, and elaborating the
means and processes for the claim of human rights in international law have been at the core
of the struggle to empower the individual in her relationship with the State.

Since early international peace-building initiatives, the work to codify and give legal
force to human rights has continued. Nine core human rights instruments (OHCHR, 2014) and
scores of other international instruments exist to promote and protect human rights. Human
rights treaties and conventions generally include provisions that establish monitoring and
enforcement mechanisms (Steiner, Alston, & Goodman, 2007). Treaties may specifically
provide communication procedures that recognize the individual’s right of petition for rights

violated through direct acts or omissions of the State, where access to local remedy is not
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available (Tomuschat, 2003). Through the elaboration of international human rights standards
in law and the creation of mechanisms for individual petition for their implementation and

enforcement,

The individual recovered his presence, for the vindication of his rights, at international
level, presence which had been denied to him in the historical process of formation

of the modern State... (Trindade, 2011)

Complaints procedures relevant to the rights recognized under a specific treaty may
be included in the text at the time of drafting and States must expressly agree to be bound
to these upon ratification of the treaty (Harrington, 2012). Alternatively, a procedure for
individual communication on violations of rights set out in the treaty may be established by
means of a separate Optional Protocol. Both have a common outcome: to enhance
recognition of the individual’s claim to rights through monitoring and enforcement through
the international justice system (Trindade, 2011).

As described above, the body of international human rights law, which codifies rights
and creates methods for international enforcement, is a product of recent history arising after
WWII.  The development of core human rights instruments represent decades of intense
deliberations, controversy and opposition surmounted through international law-making
processes (International Network for Economic, Social & Cultural Rights (ESCR-Net), 2017).
However, today, as in the past, the international community continues to identify the need
for further articulation of those rights in law for persons and groups not fully protected by
existing human rights instruments. Thus international human rights mechanisms have
continued to grow. New measures for promotion and enforcement of rights have evolved
since the adoption of the two Covenants that emanated separately from the UDHR to codify
civil and political rights, and economic, social and cultural rights.(U.N.G.A., 1966);> the relevant
example for this paper being the Convention on the Rights of the Child and the Optional

Protocol to the Convention on the Rights of the Child on a Communications Procedure

> For example, the Convention on the Elimination of All Forms of Discrimination against Women (U.N.G.A., 1979), the
Convention on the Rights of Persons with Disabilities (U.N.G.A., 2007), and its Optional Protocol (U.N.G.A., 2007), the
Convention on the Rights of All Migrant Workers and member of their Families (U.N.G.A., 1990) and the Convention on the
Rights of the Child and the Optional Protocol to the Convention on the Rights of the Child on a Communications Procedure
(UN.G.A, 2011a)
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(UN.G.A, 2011a).

While the international legal doctrine conferring rights directly on the individual
continues to evolve increasing the protection of individual rights and freedoms for all the
groups of humanity, the path to realization of rights is fraught with obstacles. Records of
treaty ratifications and the reservations of States Parties (Schabas, 1995, 1996) as well as case-
law arising from human rights enforcement mechanisms (“Jurisprudence,” 2019) attest that
the full recognition of the legal status of the individual and her claim to inherent rights at
international level is by no means widely accepted. As this platform for redress of rights
violations was historically available exclusively to States and international organizations, not
unexpectedly, the claim of the individual in this space is often contested (Cassese, 2005). That
is, enforcement measures that examine State acts alleged to infringe on individual rights and
freedoms as accorded by international law, are often considered to be at odds with classic
notions of sovereign authority of the State, despite the fact that these mechanisms bestowing
such a capacity on the individual are based on treaties concluded and ratified by States

themselves (Cassese, 2005).

Sohn observes,

[...] human rights.... deprived the sovereign States of the lordly privilege of being the
sole possessors of rights under international law. States had to concede to ordinary
human beings the status of subjects of international law to concede that individuals

are no longer objects, mere pawns in the hands of States. (Sohn, 1982)

The recognition of the legal personality and inherent rights and freedoms of all human
beings in international human rights law brought two fundamental shifts in international
society: (i) by obligating the State to promote and respect the rights of the individual, and (ii)
by creating avenues for redress for individuals whose rights had been violated without
domestic remedy. As Shelton notes, “[...] International human rights law has reduced the
content of the reserved domain of state sovereignty. Today, no state can credibly claim that
its treatment of those within its territory or jurisdiction is exclusively an internal matter”

(Shelton, 2015)
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The child as a subject of international law

As seen above, changes in the concepts of childhood moved from indifference to greater
concern with child welfare and development, with some scholars observing that it has
resulted in an “obsessive love” manifested in increased surveillance and control of children
in the adult world (Aries, 1962). Reflecting a new understanding of childhood, the growing
social reform movements of the 19" and early 20" centuries provided for the welfare of the
child in early covenants including the UDHR (U.N.G.A., 1948). Yet, it is only toward the end of
the twentieth century that this is transformed and articulated as specific rights of the child,
set out in the Convention on the Rights of the Child (CRC). In the CRC, the status of the legal
personality of the child and the rights that attach to that status are recognized in international
law (U.N., 1989).

As the most comprehensive human rights treaty, the CRC integrates and adapts the
broad range of rights stipulated more generally in the other international human rights
instruments, while also uniquely setting out rights specifically relevant for the child such as
the right of play (Art. 31) and care (Art. 18) (Kilkelly, 2010). The Convention also introduces to
international law the concept of consideration for the evolving capacity of the child (Art. 5)
(Lansdown, 2005). The CRC thus attests the autonomous rights of the child, and affirms the
relationship between human rights norms and the indivisibility of children’s rights (Van Bueren,
1998). The CRC, like other specialized human rights treaties that address social, economic and
political disadvantages that particular groups of society sustain due to their status, (e.g.,
disabilities, minorities, women), underscores that universal rights accorded by international
human rights law do not translate automatically to benefit the most vulnerable.

As we have learned over time, the inequitable status of groups in society is often
structurally buttressed by socio-legal and economic regimes. Children, due to their
dependent status, have traditionally been conceived of as wards of the State, family and/or
institutions of society; sheltered in what has been called a ‘tutelary’ relationship (Van Bueren,
1998; Bourgorgue-Larsen & De Torres, 2011). The Convention’s recognition of the independent
legal status of the child requires State Parties and society to accept a new relationship with
the child that this legal status portends. It challenges entrenched constructs in the social
order, such as the norms, practices and structural relationships that have upheld the unequal

status of the child in society and obstructed realization of the child’s rights (Van Bueren, 1998).
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Embedded in the movement for recognition of human rights that gained traction in
the mid twentieth century, the elaboration of international human rights law had a reinforcing
effect toward recognizing the autonomy of the child as a rights holder (Buck, 2011). Yet, while
the rapid and near universal ratification of the CRC was unprecedented in the treaty adoption
processes of the international community, the Convention was the only core international
human rights treaty that did not provide for a communications procedure for children to have
their rights vindicated. It is reported that the working group drafting the Convention, which
worked on the basis of consensus, (Doek & Cantwell, 1992) was concerned that inclusion of
such a procedure was controversial. They feared it would jeopardize adoption of the CRC,
which was already ten years in the making (Lee, 2010; Payandeh, 2014).

The promotion and monitoring of the implementation of the Convention is thus
undertaken solely by the Committee on the Rights of the Child, which was established by the
Convention (Art. 43) and is composed of 18 independent experts. The Committee receives
Periodic Reports that States Parties are required to submit every 5 years (Art. 44) after their
initial report. It engages in dialogue with delegations of States Parties and issues guidance and
recommendations in the form of concluding observations (Doek, 2003). It also develops
General Comments interpreting the CRC treaty provisions and appoints Special Rapporteurs
for development and promotion of CRC norms. These are the measures through which the
rights of the child are promoted and the implementation by States Parties is supported and
monitored.

A study conducted by the UNICEF Innocenti Research Center on progress in
implementation of the Convention by States Parties, reported on the extensive and substantial
legislative and institutional reforms that give effect to Convention rights among a group of
States Parties, as well as the increased awareness and participation of civil society and children
in promotion of child rights.(Innocenti Research Center, 2007) Similarly others have noted the
far-reaching impact of the Convention through the incorporation of its principles in a wide
range of national and regional judicial, administrative and policy realms, which provide a
supplementary force for realization of children’s CRC rights (Kilkelly, 2011).

Despite these achievements, evidence of wide spread breaches of children’s rights
(The International NGO Council on Violence against Children, 2016), weak-compliance with
reporting obligations (“Jurisprudence,” 2019; Bayefsky, 2001), and in harmonization of national

structures for application of the Convention result in inadequate or lack of national remedies
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(Child Rights International Network (CRIN), 2018b)® for children. This attests the need for a form
of external appeal for vindication of children’s rights, as provided for by other core
international human rights treaties. Child advocates have noted that establishing an
international mechanism for children to bring complaints about violations of their CRC rights
could indeed encourage States to improve or develop appropriate national remedies for
children (Simmons, 2009). Indeed theorists who have studied the dynamic of international
norm adoption and compliance by States have proposed a spiral model of activation through
the process of: domestic complaints, concession through adoption of treaties to assuage
criticism, and gradual internalization of treaty norms through their persistent use as referents
(Risse-Kappen, Ropp, & Sikkink, 1999). Others postulate that human rights practices do not
improve on their own but rather through tangible enforcement efforts of the international
community such as, for example, the reward of preferential trade agreements (Hafner-Burton
& Tsutsui, 2005).

Evidence shows the overall number of cases related to breaches of children’s rights
filed under other international human rights mechanisms is as low as two percent (Langford
& Clark, 2010a). This suggests a limited use on behalf of children of existing UN treaty body
communications procedures for complaint and vindication of children’s rights at international

level.

Giving effect to CRC rights: developing a communications procedure for children

In its General Comment No 5, the CRC Committee noted that “for rights to have meaning,
effective remedies must be available to redress violations”.(Committee on the Rights of the
Child (CRQ), 2003) However, a look at the record of reservations introduced by States at the
time of CRC ratification (Schabas, 1997), indicates some of the challenges that have impeded
implementation of the Convention from the start. They have hindered establishment of
national procedures to remedy violations of children’s rights and generally delayed
consideration of a CRC petition procedure. For example, in the negotiations leading to the
drafting the OP3, some States opined that a new petition mechanism for children would be a
duplication of mechanisms already existing and accessible to them under other HR treaties,

while others proposed that children should be represented by parents (De Beco, 2013).

® (CRIN, 2018b) shows globally the CRC has not always fared well in legal decisions
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By authorizing the establishment of an open-ended working group ‘to explore the
possibility” of a mechanism for children to petition to the CRC Committee, the Human Rights
Council (HRC) signaled its recognition of the possible need for a communications procedure
under the CRC, but initially only as a possibility (Doek, 2016). A working group (WG) first met
in December 2009. A large number of States participated as well as the Chair and Vice Chair
of the CRC Committee, the NGO Group for the CRC and representatives of the Office of the
High Commissioner for Human Rights, all of which made favorable representations. (Working
Group on an Optional Protocol to the Convention on the Rights of the Child, 2011)’

In its report to the HR Council, the WG indicated its disposition to draft a
communications protocol to the CRC, following which the HRC tasked the ‘Working Group on
an optional protocol to the CRC’ to provide a communication procedure, and prepare a
proposal for a draft optional protocol. The first articulation of the key elements that would
be relevant to the new communications procedure to the CRC were presented by the Chair
of the WG at an experts’ meeting, following which the first proposal for a communications
procedure was made in September 2010. (UN.G.A,, 2010) After a detailed review, with
involvement from the High Commissioner for Human Rights, detailed revisions were proposed

to the WG for further development of the draft protocol. (UN.G.A., 2011)

Same but different: provisions favorable for children

The ensuing process exposed diverse views among the group and a lack of consensus on
various key issues. This generated a sense of urgency for moving forward, as the stipulated
timeframe and mandate of the Working Group approached. (U.N.G.A., 2011b) This imminent
deadline drove the Group toward compromises on a number of key provisions that some
representatives had vigorously sought to secure.

From the onset of the initial stages of the drafting process, the Chair of the Working
Group noted that the OP3 would be aligned with the rules, procedures and common
standards for communications to international treaty bodies. (UN.G.A,, 2011b) While
acknowledging the importance of adherence to human rights standards, this position
disappointed experts, NGOs and others who had advocated for inclusion of provisions

uniquely relevant to the status of the child that would have maximized the effectiveness of

" For the full records of the negotiations see (Working Group on an Optional Protocol to the Convention on the Rights of

the Child, 2011) Sessions 1 and 2
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the complaint mechanism for children. (NGO Group for the CRC, 2010)

Working on a consensus basis, the Working Group thus agreed to a draft optional
protocol that reflected innovative elements but also resulted in significant compromises (Lee,
2010; Langford & Clark, 2011). A final draft was presented and adopted by the Human Rights
Council on June 9, 2011 (U.N.G.A,, 2011a) and opened for signature following adoption by the
General Assembly on December 19 of that same year (U.N.G.A,, 2012).

Detailed discussions of the final provisions have been undertaken by various authors
(Langford & Clark, 2010b) (nb., a full summary of some of key debates is presented in Annex
3) but three contentious issues are mentioned here:

i. A provision for collective communications was omitted. This provision would have
eliminated the requirement for identification of an individual child victim and would
have enabled the Committee to also receive accumulated victim evidence, such as
in cases of victims of child pornography where identification of individual children may
not be possible; (U.N.G.A., 2011b), (Newell, 2010)

i.  The option for States to declare at the time of signature or ratification whether they
recognize the competence of the Committee to examine and inquire regarding
information of grave and systematic child rights violations Art 13(7) was included,;

ii.  The option for children and/or their representatives to submit verbal communications

was removed in the final negotiations of the OP3 drafting process, (UN.G.A., 2011b).

As noted, the rules and regulations applicable to the CRC Committee’s review of OP3
petitions adhere to normative standards of international human rights law and manifest those
found in other treaty communications procedures. (International Commission of Jurists (ICJ),
2018) While several much anticipated child specific provisions were excluded, comparisons
of the norms applicable to complaint mechanisms of core international human rights treaties
with the CRC petition mechanism, also highlight differences aimed at making the procedure
more effective for children. (CRIN, 2018a)

Importantly, for example, the OP3 requires application of the principle of ‘best interest
of the child’ (art.2); it provides for the child’s views to be given due weight and consideration
according to the child’s age and maturity (art.2), and guarantees the use of child sensitive
Rules of Procedures by the Committee (art.3). As a result, children who at national level are

unsuccessful in obtaining remedies for violations of their rights can petition for their cases to
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be heard by the international quasi-judicial body specialized in child rights through processes
and procedures that are both normative and specific to their needs.

The CRC Committee, as stipulated in the law of treaties, may only receive petitions
from children and/or their representatives once the State becomes party to the OP3 through
formal accession or ratification, at which time it becomes binding (CRIN, 2018). After the State
has accepted the competence of the Committee to receive petitions from its citizens, a
petitioner may file a complaint to the CRC Committee for breaches of CRC rights, ensuring it
meets the conditions set out for exercising the right of individual complaint under the
Protocol.

Historically the concern noted with regard to the extension of international legal
protection for individuals has been that it could threaten the integrity of national legal systems
and authority of the State by encouraging aggrieved citizens to take recourse externally rather
than to seek redress within the jurisdiction of their own State. This has been partly allayed
through the established principles, standards and rules and procedures (OHCHR, 2013)
applicable to quasi-judicial and judicial individual petitions and that frame consideration of
individual claims.

Despite such conditions, studies of the international treaty system indicate a continued
reluctance by States to recognize the individual right of petition at international level, as a
large number of States ratify human rights treaties without ratifying the complaints procedures
associated with them (Bayefsky, 2001). For example, this is the case for 66% of states who
have ratified the Convention Against Torture (U.N., 1984) (CAT) and 92% for the Convention
on the Elimination of All Forms of Discrimination against Women (CEDAW) (U.N.G.A., 1979;
Bayefsky, 2001).

In the case of the OP3, since coming into force in 2014, the pace of ratification has
been slow although a few select States, such as Thailand (25 September 2012), were on the
forefront of ratification. Forty four of 196 States Party to the Convention on the Rights of the
Child, (UN.G.A., 2012) (i.e., only 22%), have ratified or acceded to the CRC protocol on a
communication procedure, although the CRC is otherwise the most widely ratified human
rights treaty in history, adopted by all nations except the United States.

States Parties to the OP3 legally recognize the competence of the CRC Committee to
examine ‘communications by or on behalf of an individual or group of individuals within their

jurisdiction alleged to be victims of a violation by that State Party of any of the rights set forth’
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(Art 5.1) in the CRC and Optional Protocols. In fulfilling the functions thus conferred, the
Committee is guided by the principles, rules and measures provided for by the OP3. As a
quasi-judicial human rights body, it ascertains facts, draws conclusions and makes
recommendations as a base for action, but does not have the power to make legally binding
decisions (ICJ, 2018). Thus in interpreting the rights and obligations under the CRC, the
Committee makes use of legal methods of interpretation to achieve legitimate and
reproducible views upon which arguments are based and in this way contributes to extend
the body of jurisprudence on the application of child rights and the rule of law for children at
national, regional and international level (Mechlem, 2009).

Although significant advances have been made by States to harmonize domestic
legislation with the CRC, many gaps still exist that leave children legally unprotected (Lundy,
Kilkelly, & Bryne, 2013). All rights enshrined in the Convention may not be recognized in
national law. or other impediments may exist to justiciability or administrative solution at
national level for violations against children. Of note in this regard, is that children’s access
to domestic administrative and legislative organs of the State are often limited, reflecting the
social construction of child protection which recognizes the family as the basic unit of society
and the natural environment for the wellbeing of the child (Van Bueren, 1998). Thus States
may situate decisions regarding the child’s welfare almost exclusively in the hands of parents
(Van Bueren, 1998).

This structure is reflected in legislative approaches where children and women’s
issues, seen as coterminous, are placed together within a separate part of the judicial structure
and addressed as pertaining to the sphere of personal relationships and private life and thus
under family law, rather than as a legal concern bearing on the whole of society (Van Bueren,
1998). The historical bifurcation of social life between the private sphere (revolving around
domestic life) and the public sphere (the realm engaging broader social concerns that is
reflected in the legal structure,) results in marginalizing children issues narrowly to within the
family and the sphere of private family law (Van Bueren, 1998). In instances where the State
deems the family unable to protect the child it can act as in loco parentis making decisions

regarding the child as subject of state protective intervention (Van Bueren, 1998).
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Carney explains the triangle as follows:
Children’s law necessarily balances the interests (social claims) of three
stakeholders: the independent interest of the child (in a safe, supportive
environment which respects appropriate ‘choice rights’), the family
(through deference towards its autonomy in childrearing), and the state

(with its historic parens patreae role of being the parent of last resort and

protector of dependent vulnerable people. Not all these interests, are

appropriately recognized by law...(Carney, 1995)

The constructs of the legal and administrative systems of many States limit realization
of child rights, (CRIN, 2016) to an extent mirroring the historical juridical position of the
individual under tutelage of the State. That is, often the child has no direct access to the law
since by virtue of her relative state of dependence she is represented by family or the
sovereign State as the primary protectors of her rights and interests, much as the individual
was under classical international law (Van Bueren, 1998). Therefore, while international human
rights law and more specifically the CRC recognizes the child as a subject of international law,
the legal and administrative structures of many State Parties do not fully reflect this (CRIN,
2016). As can be seen, the path that child petitioners and or their representatives travel to
move a grievance from the labyrinth of domestic legal systems to reach international human
rights enforcement structures such as the OP3 is a long, difficult and complex one as the
integration by States to incorporate, interpret and concretely uphold international child rights

law varies and is reflected to different degrees and in different ways® (Grover, 2010).

International justice at work: learning from initial cases

On having reached the CRC Committee but prior to examination on the merits of the
communications, the procedural task in relation to such a petition is for this organ to assess if
the various requirements relevant to the OP3 have been met or can be met given the status
of the child in the law of the State. Protocol requirements set out in the Rules of Procedure
(CRC, 2013) include, among others, a determination of (i) whether the petition is in the best
interest of the child or brought under improper pressure (Rule 13.2), (ii) if the communication

is sufficiently substantiated (Rule 16.3(f)), (iii) if submission is by a permissible author (Rule 12),

8 For seminal and illustrative cases see: (Grover, 2010)
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and (iv) if the time limit has been observed (Rule 16.3())).

A particularly important aspect at the procedural stage relates to the availability of
and access to domestic remedies in light of the rights guaranteed by the CRC, and whether or
not the remedies are appropriate and effective considering the specific conditions that require
special protection of the child (Bourgorgue-Larsen & De Torres, 2011). The requirement for
exhaustion of domestic remedies is fundamental to determination of admissibility of a
complaint and is based on the general principle of international law that holds that the State
must be allowed to provide remedy through its internal laws and systems prior to answering
before an international body (International Justice Resource Center, 2017). The lack of
exhaustion of domestic remedies is one of the most common causes of inadmissibility of
petitions that come before all the international supervisory bodies (Udombana, 2003).

To understand the Committee’s interpretation of the provisions, it is important to
examine the cases reviewed by the CRC Committee since the OP3 came into force, focusing
on procedural issues that have been a focus of attention since the drafting of the OP3. These
petitions brought under the OP3 represent a range of situations where rights violations against
children are alleged to have occurred. Like other international instruments, the OP3 provisions
are broadly framed to provide for diverse systems to be compliant with the standards (Cohen
& Kilbourne, 1998). The Committee’s interpretations of the concrete contexts put forth by
petitioners at the procedural stage is where the right of petition for CRC rights is initially given
effect at the international level.

The record of petitions filed with the CRC Committee under the OP3 shows a gradual
increase in use of the mechanism to seek redress for violations against children: from one
petition in each of the years 2014 and 2015, to 27 and 28 in the years 2017 and 2018
respectively. In these initial years, nine of the 13 petitions that were decided and published
by the Committee were struck down on clear formal technical grounds. A summary
drawn from the Committee’s published records of case decisions (see Annex 1) provides an
overview of petitions that were discontinued or found inadmissible.” (UN.G.A., 2012)

The cases referenced were not considered in regard to their merit as these were
discontinued or determined inadmissible prior to entering the next stage of review. Thus the
processes that the petitioners undertook to bring their complaints on alleged child rights

violations before the international enforcement mechanism of the CRC were unsuccessful.

? For the full record of Committee decisions of petitions filed under the OP3 see (UN.G.A,, 2012)
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Recognizing the arduous path to this level of rights claim and the long strugsle of the
individual (i.e., adult and child) for the right of petition, it is important to learn from these
early decisions and the ongoing jurisprudence of the Committee to identify measures to
increase effectiveness and outcomes for children who engage the international human rights
enforcement mechanisms to vindicate rights.

In this regard, the published records of 13 initial decisions highlight a number of
elements, some of which were raised as concerns during the drafting of the OP3. For example,
recarding children’s participation in the petition process, the published records of case
decisions show that three petitions (CRC, 2017; CRC, 2018a; CRC, 2018c) were submitted by
victims themselves, ostensibly with support of representatives. These petitions were
withdrawn at early stages at the request of representatives of the actors and thus were
discontinued from further consideration. Published decisions show that the other complaints
were submitted on behalf of children by family members and or counsel with no indication
that children themselves participated in any part of the proceedings. In this connection, the
Committee notes the incompatibility of some appeals with provisions of the Convention and
reminds representatives acting on behalf of children that, under the OP3 petition process, CRC
provisions are invoked to protect the rights of children and not adults (CRC, 2018e; CRC, 2016).
There is also evidence of a lack of knowledge by petitioners and their representatives of basic
admissibility requirements of the OP3. For example, in the case of S.C.S vs France (CRC, 2018d)
and in AH.A. vs Spain, (CRC, 2015) all the facts presented occurred prior to the date of entry
into force of the OP3 for these State parties and thus the complaint was declared inadmissible
ratione temporis under article 7 (g) of the OP3. In other cases, petitioners and their
representatives lack of crucial documentation required to substantiate their claims (CRC, 2017,
CRC, 2018c), impacted on their capacity to move their complaint forward.

The Committee published views on three communications that were admitted under
the OP3. The decisions on these complaints elucidate the Committee’s interpretation of
relevant articles of the Convention against the facts that constituted the alleged rights
violations by the State against individual children. The overview (see Annex 2 for details)
isolates some key elements from these case decisions to highlight how the Committee,
through the complaints system of the OP3, applies the international human rights law of the
CRC to enforce the rights of child victims of violations.

Having declared the remaining communications admissible, the Committee examined
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information and observations provided by all the parties on its merits. As the table in Annex
2 indicates, the reasonings and conclusions of the Committee address the facts and elaborate
whether or not in relation to the facts, the State has violated any of its obligations under the
CRC. In the case of YB and N.S. vs Belgium (CRC, 2018¢) the Committee focused crucially on
the best interest of the child (CRC, art. 3) and the child’s right to be heard (CRC, art. 12)
contesting that they were not upheld during State immigration procedures and noting that the
failure to do so deprived the child of the possibility to influence the decision regarding his
best interest (Para 8.7). The Committee also elaborated the meaning and interpretation of
‘family” as found in the Convention considering particularly the preservation of family and the
maintenance of family ties; underscoring these as factors that need to be taken into account
when considering the child’s best interest (Para. 8.11).

Similarly, in determining the individual complaints relating to non-fulfillment or
violations of rights, such as in LAM. vs Denmark (CRC, 2018f), the Committee again focused
on the best interests of the child. In this context, it observed that it should be a primary
consideration in States’ decisions concerning the deportation of a child, and that such
decisions should ensure proper safeguards, safety and proper care and enjoyment of rights
(Para. 11.8(b)). Furthermore, it noted that the rights of the child to protection as set under
article 19 of the Convention cannot be made dependent on the mother’s ability to resist
external pressures, and that State parties should take measures to protect children from all
forms of violence, injury or abuse (Para. 3.3).  Finally in M.B. vs Spain (CRC, 2018b), the
committee observed that the best interest of the child should be a primary consideration
throughout the age-determination process and elaborated on the comprehensive measures
that should be undertaken to make an informed estimate of age such as assessment of the
child’s physical and psychological development conducted by a skilled specialist and
undertaken in a prompt, child-friendly, sender-sensitive and culturally appropriate manner
(Para 12.4). It also observed as per the CRC General Comment 4 (Committee on the Protection
of the Rights of All Migrant Workers and Members of Their Families (CMW) & Committee on
the Rights of the Child (CRC), 2017) that provision of a representative for such persons during
the age-determination process is equivalent to giving them the benefit of the doubt and is an

essential guarantee of respect for their best interests and their right to be heard (Para 12.8)

Journal of Human Rights and Peace Studies, Vol 5 (1), 2019 19



Carmen M. Madririan/ The Child’s Path to International Justice

Conclusions

The right of individual petition has been called “ the most luminous star in the universe of
human rights” (Trindade, 2011)*° It is through the exercise of the right to bring individual
complaint at international level that human rights are given concrete effect and are applied
to the individual’s direct life situation. Through the new communications procedure of the
CRC, children, too now have the means for redressing violations of their rights enshrined in
their Convention. As we have seen, the significance of the right of petition for children is
momentous when we consider the trajectory of the process within the history of international
human rights law and the rise from the near invisibility of children to the recognition of the
child as subject of rights with claim at international level.

The development of the OP3 was fraught with expectations, debates, compromises
and also disappointments (Annex 3). However, decisions on the first cases filed under the
OP3 are now available for public review and these offer the opportunity to engage with the
Committee’s work and examine the functioning of the procedure to maximize its
effectiveness, especially in areas where obstacles were anticipated. This overview has
provided such an opportunity and allowed for some relevant observations.

First, it is evident that the number of petitions has risen as State ratifications have
increased. Nevertheless, the overall percentage of unsuccessful petitions is also high. The
pattern of high numbers of inadmissible cases is not uncommon among the human rights
enforcement mechanisms. (Pasqualucci, 2003) However, this is of particular relevance in the
context of the new children’s complaints procedure, as children already start with the
disadvantage of having less information on and access to human rights mechanisms at national
and international level. Thus the pattern of failed petitions underscores the need for a
proactive and purposeful effort by actors working with children to disseminate information
and support to children and their representatives to prepare successful petitions to the CRC
under the OP3. Similarly support is needed for national organizations pursuing legal measures
to justice and to independent human rights structures so that they will promote use and assist
to advance cases eligible for filing at international level.

Second, evidence of limited knowledge on the basic requirements for filing petitions

under the OP3 among children’s representatives, parents, counsel, and NGOs indicates that

1% Trindade was president of the Inter-American Court of Human Rights and judge of the International Court of Justice.
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similar public education efforts are required for these groups.

Third, some concerns were expressed among those involved in the drafting of the OP3
regarding obstacles that could arise that would compromise application of the principle of
best interest of the child (Buck & Wabwile, 2013). Committee decisions on the various
communications received thus far, indicate consistent reference to this principle (i.e., Art 3,
CRQ), including interpretation of its application in contexts arising from the claims received
and also in weighing of the Committee’s decisions. Similarly, in regard to, the right of the
child to be heard and have her views taken into consideration, (Art 12, CRC) the Committee
provides its interpretation in relation to different and unique contexts relevant to the petitions.
For example in (CRC, 2018g¢), a case involving a petition for a child to remain in-country on
humanitarian grounds, the committee observed that young age does not deprive a child of
the right to express views, nor reduce the weight given to those views, particularly in the
situation of the case, where the decision could separate her from her caregivers.

Likewise, several States and child advocates had also expressed concern that, due to
age and their dependent status, children could be manipulated in the context of the OP3,
indicating that it would be difficult to know if the rights claimed in an individual petition were
for primary benefit of the child or an interested adult. The records of OP3 decisions to date
show these to be valid concerns. At the same time, there are several related observations
wherein the Committee unequivocally invokes CRC provisions to assert child rights over the
interests of adult representatives. For example, in (CRC, 2018e) a case relating to an alleged
unaccompanied minor the Committee ruled it inadmissible, finding official documents
incompatible with the petitioners claim that he was a child at the time of the violations
claimed.

The long strugsle toward recognition of the child’s right of petition at international
level, along with other groups of humanity, has opened the door for children to bring their
complaints and seek justice at international level for violations of their CRC rights. On the 20™
November 2019, the Convention on the Rights of the Child will commemorate its 30™
anniversary. On this occasion, the CRC will be widely celebrated for its place among other
core human rights treaties possessed of all the mechanisms needed to promote, monitor and
enforce the rights of children.

While the full force of the OP3 to vindicate injustices that, through commission or

omission, States have committed against individual children is yet to be witnessed, we have
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begun to see the potential value of the OP3 mechanism to address such violations through
the Committee’s early jurisprudence. In interpreting the meaning of child rights in concrete
situations that aggrieved children face, and adjudicating to enforce their claim to rights denied,
it offers a channel for advancing realization of their human rights. Still, in the years ahead the
challenge will be to build on lessons learned and surmount barriers that presently constrain
the ability of the OP (see table 3) to bring its full power to bear for children whose rights have
been violated.

As a priority, the experience with early petitions indicates that there is a need to
strengthen the participation of child applicants in the petition process. While it is likely that
very young and adolescent children alike will need support of representatives to file their
complaints, the Committee must establish specific measures to be used to engage directly
with the child at critical junctures of the petition process, ensuring that they are heard and
their views are taken into consideration, including through oral hearings as already provided
for in the rules of procedure (Rule 19).

Similarly, although an individual or groups of individual victims or their designated
representatives are the actors recognized to submit petitions, the disproportionate number of
withdrawn and inadmissible cases indicate that independent structures are needed to support
the participation of children and ensure their primary agency throughout the maze of
administrative and legal processes at all levels. Building on the global network that the CRC
Committee already has through its other work, it could strengthen the base of support that
child victims of rights violations have, beyond immediate interested parties. The aim should
be to strengthen the autonomy and voice of children in the litigative processes.

In this regard, the case records filed since ratification of the OP3 also show a large
number of violations arising for children in situations of migration. The concurrence of such
cases with socio-political shifts at global level demonstrate how these can swiftly impact the
conditions of vast numbers of children and severely compromise enjoyment of their rights. In
this regard, using its global reach, the Committee must actively monitor and assess global
trends to craft a strategic approach to prevention and protection of child rights, by
strengthening and building new collaborations with groups working with children in situations
most vulnerable to rights violations (e.g., children in border facilities, children in emergency
settings, in care, residential facilities, and juvenile institutions).

Moving forward to build on the substantial achievements in promotion of child rights
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since the adoption of the CRC, children now have a channel at international level for
complaint and redress of rights violations committed against them. The reach and
effectiveness of this new mechanism will depend on broadening its ratification by more States,
as the number remains small. For this purpose, increased awareness of the value of the OP3
for defense of children’s human rights is needed, revitalizing the momentum and pressure on
more States that led to adoption of the Optional Protocol. Critically, in States parties to the
OP3, coordination across organizations and actors to mobilize support for reforms at national
level could prove to be the most catalytic action for strengthening children’s access to justice.
The act of ratification of the OP3 signals a unique moment of recognition and receptivity by
the State to concretizing the right of the child to channels of redress. As such, it can be a
pivotal time to call for reforms in national systems to allow justice to be delivered at domestic
level, precluding the need for cases to rise to the international level. At the same time, the
lessons from the jurisprudence of the Committee must serve to strengthen the effectiveness
of the OP3 so it will bring to bear its full force as a vehicle for child victims who fail to receive

justice and concrete remedies domestically.
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ANNEXES

Annex 1: Inadmissible decisions on the OP3 to the CRC on a communication procedure

Case

Year

Type Decision

Considerations

AHA.

2014

Inadmissibility

Committee observes that all the facts referred to
in the communication occurred prior to the entry

into force of the Optional Protocol for the State

party.

M.AA.

2015

Inadmissibility

...lon) rights under article 39 of the Convention,
the Committee considers that this and the other
articles of the Convention protect the rights of

children and not the rights of adults.

JAB.S.

2016

Inadmissibility

Committee considers that the author has not

presented convincing arguments.

M.E.B.

2017

Discontinuance

...considered the author’s representative’s
request for discontinuance, decided to

discontinue the consideration of communication

S.CS.

2017

Inadmissibility

...occurred prior to the date of entry into force of

the Optional Protocol for the State party

R.L.

2017

Discontinuance

...considered the request for discontinuance
made by the representative of the author and by
the State party, decided to discontinue the

consideration of communication

ZY.and JY.

2016

Inadmissibility

Committee considers that the authors have failed
to justify a personal risk of a serious violation of

author A.Y.’s rights upon return to Afghanistan.

Y.M.

2016

Inadmissibility

Committee finds that the complaint is
incompatible with the provisions of the
Convention, which protects the rights of children,
and inadmissible under article 7 (c) of the

Optional Protocol.

KAB.

2017

Discontinuance

...having considered the request by the author’s
representative for discontinuance, decided to

discontinue the consideration of communication
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Annex 2: Decisions on admitted petitions to the OP3

where she would
allegedly risk
being  forcefully
subjected to
female genital

mutilation

Communication | Articles of | Subject Matter Consideration of Merits
the CRC

Y.B and N.S." Denial of | The Committee points out that “article 12 imposes
2, 3,10, 12 | humanitarian visa | no age limit on the right of the child to express her
and 20 to child taken in | or his views and discourages States parties from

under kafalah | introducing age limits either in law or in practice.”

(fostering (8.7)

arrangement) by a

Belgian-Moroccan

couple
The Committee notes that, in assessing the
preservation of the family environment and the
maintenance of ties as factors that need taking into
account when considering the child’s best
interests, “the term ‘family’ must be interpreted
in a broad sense to include biological, adoptive or
foster parents or, where applicable, the members
of the extended family or community as provided
by local law or custom. (art. 5)”
(8.11)

Decision The State party is under an obligation to urgently reconsider the application for a visa
for C.E. in a positive spirit, while ensuring that the best interests of the child are a
primary consideration and that C.E.’s views are heard. In considering the best interests
of the child, the State party should take account of the family ties that have been
forged de facto between C.E. and the authors. (9)

LAM.?2 1,2,3and | Deportation of a | The Committee recalls that the best interests of
19 girfl to Somalia, | the child should be a primary consideration in

decisions concerning the deportation of a child
and that such decisions should ensure — within a
procedure with proper safeguards — that the
child will be safe and provided with proper care
and enjoyment of rights.

11.8 (b)

L (CRC, 2018g)
12 (CRC, 2018f)
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The evaluation of the risk that a child may be
subjected to an irreversible harmful practice such
as female genital mutilation in the country to
which he or she is being deported should be
carried out following the principle of precaution
and, where reasonable doubts exist that the
receiving State cannot protect the child against
such practices, State parties should refrain from
deporting the child.

11.8 (0)

Decision

The State party is under an obligation to refrain from deporting the author and her

daughter to Puntland. The State party is also under an obligation to take all steps

necessary to prevent similar violations from occurring in the future. (12)

N.B.F.??

3, 8, 12,
18(2),20, 27
and 29

Determination of
the age of an
alleged
unaccompanied

minor

The Committee considers that the determination
of the age of a young person who claims to be a
minor is of fundamental importance, as the
outcome determines whether that person will be
entitled to or excluded from national protection
as a child. Similarly, and this point is of vital
importance to the Committee, the enjoyment of
the rights contained in the Convention flows from
that determination. It is therefore imperative that
there be due process to determine a person’s
age, as well as the opportunity to challenge the
outcome through an appeals process. While that
process is under way, the person should be given
the benefit of the doubt and treated as a child
(12.3)

In the light of the foregoing, the Committee
considers that the age-determination procedure
undergone by the author, who claimed to be a
child, was not accompanied by the safeguards
needed to protect his rights under the Convention

(12.9)

Decision

The State party is under an obligation to prevent similar violations in the

future, in particular by ensuring that all procedures for determining the

age of possible unaccompanied children are carried out in a manner

B (CRC, 2019)
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qualified legal or other representative free of charge.

consistent with the Convention and that, in the course of such

procedures, the persons subjected to them are promptly assigned a

Annex 3: Summary of debates arising in drafting the OP3'

Issue

Position 1

Alternate Position

Consensus

Value added of a new

OP (1)

May duplicate other HR
mechanisms accessible

to children

Adds value covering all

child rights; provides child

sensitive procedures

Drafting proceeded

Reservations to OP3

States have option to
declare reservations to

the protocol

Include provision denying
option to make

reservations

OP3 does not include
text prohibiting States to

make reservations

Accessible form of

petition for children

Include child sensitive
measures in rules of
Procedure

Hearings not mandatory

Allow for all form and
modes for petition that
facilitate access by
children i.e. (oral
tape/video/ other

communication)

Only written
communications are
accepted and non-
written as supplements

(Rule 16 (3)(d))

Workload of the

Committee

Overburdens & requires
added Committee

resources

Manageable

CRC -conferred OP3
Committee calls for
external experts as

needed (Rule 6)

Child sensitive

procedures

Functionally established
in OP3 rules of

procedure

Elaborate specific child
sensitive procedures for
making complaints of

violations

OP3 rules of procedure
generally call for use of
child sensitive methods

(Articles 3, 3(2))

Submission of

communications

An individual child or
groups of children
alleging to be victims

and their representatives

Include communications
from human rights
institutions, other
specialized agencies and
NGOs on behalf of
unnamed victims
(collective

communications)

An individual child or
group of children
alleging to be victims;
designated
representatives and
others on behalf of the
child with the express
consent of the child

(Rule 12)

14 Non-exhaustive summary of issues from Working Group Sessions: (Open-ended WG, 2010); (U.N.G.A,, 2011b)
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Issue

Position 1

Alternate Position

Consensus

Timeline for filing
petition following
exhaustion of

domestic remedy (2)

Standard timelines

Extend timeline to allow
for child sensitive

processes

One-year limit (as per
several other HR petition
mechanisms)

(Rule 16 3())

Complaints for
violations occurring
prior to or continuing
from time prior to
OP3 entry into force
for the State

State accountability
under the OP3 applies
solely to violations
occurring after it has
ratified the protocol and
it has come into force

for the State

Allow for complaints
occurring prior to or
continuing from time prior
to OP3 entry into force for
the State (as child
disclosure of violations
may occur years after

occurrence)

Committee has
competence only in
respect of post-entry
into force violations

(Rule 16 ()

Inquiry of grave or

systematic violations

All parties to the OP3
are within the
jurisdiction of this

procedure

States have the option to
opt-out through express

declaration

The Committee may on
its own initiative in case
of reliable information
on the existence of
grave and systematic
violations against
children in a State party
initiate an inquiry. (Rule

31(2))
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The objective of this paper is to examine the implications for the
misuse and/or confusing use of terms related to trafficking of children for
sexual purposes, present the outcomes of the Luxembourg Guidelines and
discuss the impact of a harmonised terminology on the global fight to end

this crime and other manifestations of sexual exploitation of children.

Introduction

When discussing serious crimes such as the sexual exploitation of children, correct terminology
may not seem a high priority; with the focus instead being on prevention, prosecuting
perpetrators and supporting victims in spite of the terms used to classify the criminal act and
define the concepts. In reality, an appropriate definition of what constitutes, for instance,
trafficking of children for sexual purposes, and an unambiguous identification of the correct
terms to use, is paramount in applying relevant legal dispositions, sentencing perpetrators and
ensuring access to remedies, services and compensation to the victims. Moreover, the use of
correct and consistent terminology across sectors has the potential to ease and strengthen
the work of those collecting information on issues related to the sexual exploitation of
children by enabling them to, inter alia, do cross comparisons of different data sets and use
data wisely.

With the aim of fostering consensus among key stakeholders on terminology to be
used in programming, legislation, policy, and advocacy regarding the sexual exploitation of
children, in September 2014, ECPAT International and ECPAT Luxembourg launched the
Interagency Terminology and Semantics Project and established an Interagency Working Group
(IWG). The project was composed of representatives from key international agencies and
organisations and chaired by Professor Jaap Doek, senior legal advisor to ECPAT International
and former Chair of the Committee on the Rights of the Child (Greijer & Doek, 2016).

In January 2016, the IWG adopted the “Terminology Guidelines for the Protection of Children
from Sexual Exploitation and Sexual Abuse” (hereinafter “Luxembourg Guidelines”), which
were officially launched at a side event during the 32" session of the Human Rights Council
(14 June 2016). The document, compiled by representatives from United Nations agencies,
child rights non-governmental organisations, and law enforcement agencies, contains a large
number of terms related to the different manifestations of sexual exploitation of children,

including exploitation of children in prostitution, sexual exploitation of children in travel and
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tourism, online child sexual exploitation and trafficking of children for sexual purposes. Each
term has been carefully analysed and assessed for appropriateness. Clear guidance towards
preferred terms are made - endorsed by the global experts of the working group (Greijer &
Doek, 2016).

French and Spanish conceptual translations of the Luxembourg Guidelines were
released shortly after the official launch of the English version. As of June 2019, the
Luxembourg Guidelines are also available in German and Turkish and are currently being
translated and adapted in further languages. In order to facilitate this process, in September
2017, ECPAT International published a Handbook for the translation and adaptation of the
Terminology Guidelines for the protection of children from sexual exploitation and sexual
abuse, providing practical advices and suggesting a “step-by-step work methodology” for
organisations and/or governments interested in translating the Luxembourg Guidelines in their
local languages (Greijer, 2017, p.6).

While the guidelines cover all terminology related to sexual exploitation and abuse of
children, this paper will name three of the key questions that existed with varying terminology.
Specifically, this paper is limited to describing terminology considerations on trafficking of
children for sexual purposes and related terms such as smuggling of child migrants and sale
of children. A special focus is given to presenting the outcomes of the Luxembourg Guidelines

and analysing the implications for the misuse and/or confusing use of terminology.

Trafficking of children and smuggling of migrants: definitions in legally binding

international instruments and legal implications of their wrongful application

The term ‘trafficking of children” is widely mentioned in the most relevant child rights
instruments, including the United Nations Convention on the Rights of the Child, which at its
Article 35 establishes that “States Parties shall take all appropriate national, bilateral and
multilateral measures to prevent the abduction of, the sale of or traffic in children for any
purpose or in any form.” (CRC, 1989, Art. 35). Similarly, the Worst Form of Child Labour
Convention - No.182 adopted in 1999 by the International Labour Organization (ILO), refers in
its Article 3(a), to “the sale and trafficking of children” as a worst form of child labour (ILO
C182, 1999, Art. 3(a)). The preamble of the Optional Protocol to the Convention on the Rights
of the Child on the sale of children, child prostitution and child pornography, entered into

force on 18 January 2002, expresses concern regarding the “significant and increasing
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international traffic for the purposes of sale of children, child prostitution, and child
pornography.” (CRC, 1989, Preamble).

Besides these mentions and references to the trafficking of children, the international
community had to wait for the adoption of the Protocol to Prevent, Suppress and Punish
Trafficking in Persons Especially Women and Children, supplementing the UN Convention
against Transnational Organised Crime (hereinafter Trafficking Protocol), adopted on 15
November 2000, to have a complete and accurate definition of this crime as well as an
international agreement specifically focused on trafficking.

Besides providing standard definitions of ‘trafficking in persons’ and ‘child trafficking’,
the Trafficking Protocol highlights the main difference between these two crimes: the
irrelevance of the consent. In fact, the 2000 Trafficking Protocol, defines ‘trafficking in persons’
as follows: “[tlhe recruitment, transportation, transfer, harbouring or receipt of persons, by
means of the threat or use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability or of the giving or receiving
of payments or benefits to achieve the consent of a person having control over another
person, for the purpose of exploitation. Exploitation shall include, at a minimum, the
exploitation of the prostitution of others or other forms of sexual exploitation, forced labour
or services, slavery or practices similar to slavery, servitude or the removal of organs.”
(Trafficking Protocol, 2000, Art. 3(a)). The definition provided by the Protocol makes it clear
that trafficking in persons has three constituent elements: the act, the means and the purpose.
When it comes to child victims, Article 3(c) further establishes that “[t]he recruitment,
transportation, transfer, harbouring or receipt of a child for the purpose of exploitation shall
be considered ‘trafficking in persons’ even if this does not involve any of the means set forth
in subparagraph (a) of this article.” (Trafficking Protocol, 2000, Art. 3(c)). Therefore, the
definition of trafficking of children is wider than that of trafficking of persons, not requiring the
use of specific means (e.g. threat, use of force, coercion, abduction, etc.) for the conduct to
be considered a crime. In simple terms, the Protocol recognises that children can never be
willing participants in any case to their own exploitation.

The Trafficking Protocol has been criticised for not providing clear definitions of the
different types of exploitation which are the ultimate purposes of trafficking (George, Vindhya,
& Ray, 2010, p.66) and for designating a number of protection measures optional for States

(Gallagher, 2002, p.26). For instance, Article 6 recommends States to protect the identity and
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privacy of victims of trafficking, especially during legal proceedings, but then allows non-
compliance with this by stating that States should do so “in appropriate cases and to the
extent possible under its domestic law” (Trafficking Protocol, 2000, Art. 6(1)).

A major concern is generated by the need to read the Protocol in conjunction with a
second international agreement also intended to supplement the UN Convention against
Transnational Organised Crime: the Protocol against the Smuggling of Migrants by Land, Sea
and Air (hereinafter Smuggling Protocol), adopted on 15 November 2000. According to Article
3(a) of the abovementioned instrument, smuggling of migrants refers to “the procurement, in
order to obtain, directly or indirectly, a financial or other material benefit, of the illegal entry
of a person into a State Party of which the person is not a national or a permanent resident”
(Smugsgling Protocol, 2000, Article 3(a)). It is easy to note that the way ‘trafficking’ and
‘smuggling’ are posited by the Protocols underlines the basic difference between the two
concepts: the former entails a required purpose of exploitation, a lack of consent from the
victim; and implies the resulting profit for the trafficker. The latter focuses on the — often
voluntary — movement of the migrants and the illegal entry into a country.

Unfortunately, it has been argued that both the Trafficking and Smugsgling Protocols
lack an explanation of how to correctly identify victims of trafficking and smuggled migrants.
(Gallagher, 2002). Blurring distinctions between the two categories may engender risks and lack
of protection for the involved subjects. Protection measures and available services sensibly
differ if the specific case falls under the scope of trafficking or smuggling (Pace & Severance,
2016, p.69). If a child victim of trafficking is wrongly identified as a migrant, the principle of the
irrelevance of consent would not apply and, as a result, the need of protection would be
assessed to be less. A consequence would therefore be that child victims of trafficking and
migrants would be placed in the same reception centres which may lack specialised personnel
trained to respond to the specific trauma and circumstances of child trafficking victims. In the
specific case of trafficking for sexual purposes, different kinds of responses are required in the
contexts of protection, prevention and rehabilitation (Greijer & Doek, 2016, p.61). Moreover,
smuggling usually ends when the migrant reaches the destination country whilst trafficking
victims typically continue to be exploited, requiring greater protection and a different set of
services. This reflection does not exclude the fact that children who were initially migrants
may later become victims of trafficking as unaccompanied child migrants are considered easy

targets for exploitation, especially for sexual purposes. Members of organised crime groups
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are known to be proactively ‘recruiting’ child migrants into sexual exploitation using various
methods, including elusive promises of remuneration and/or easier crossing of borders.

The issues described above show the need for common terms to not only properly
define and classify the victims, but also to conduct follow-up interviews and activities to
correctly identify child migrants who subsequently fall victim to traffickers for the purposes of
exploitation. It is worth noting, that this issue has been recently addressed by the United
Nations Global Compact for Safe, Orderly and Regular Migration, adopted by the UN General
Assembly on 19 December 2019. Indeed, in Objective 10 of the document (“Prevent, combat
and eradicate trafficking in persons in the context of international migration”) it includes the
States’ necessary commitment to “enhance the identification and protection of, and
assistance to, migrants who have become victims of trafficking, paying particular attention to

women and children.” (United Nations General Assembly (U.N.G.A.), 2019, para. 26).

Trafficking of children, sale of children and child slavery: an overlapping categorisation

Labelling the movement of children for the purpose of exploitation encounters further

difficulties when the terms ‘sale of children’ and ‘child slavery’ come into play.

Sale of children

The Optional Protocol to the Convention on the Rights of the Child on the sale of children,
child prostitution and child pornography provides the most detailed definition of ‘sale of
children” which is defined as: “any act or transaction whereby a child is transferred by any
person or group of persons to another for remuneration or any other consideration” (OPSC,
2000, Art. 2(a)). Article 3 (a) further sets forth relevant conducts that should be criminalised
by national laws “Offering, delivering or accepting, by whatever means, a child for the purpose
of: a. Sexual exploitation of the child; b. Transfer of organs of the child for profit; c. Engagement
of the child in forced labour, (ii) Improperly inducing consent, as an intermediary, for the
adoption of a child in violation of applicable international legal instruments on adoption”
(OPSC, 2000, Art. 3(a)).

This definition of ‘sale of children’ shows similarity to the concept of ‘trafficking of
children’ (Greijer & Doek, 2016, p.58) as described in the paragraph above and stated by the
Trafficking Protocol. However, as seen below, such confusion arises from the differences

between them, exacerbated the fact that different child rights instruments (Convention on
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the Rights of the Child, Article 35 and ILO Convention No. 182, Article 3) use both these terms
without clear distinction, and almost assuming that they are interchangeable.

In its Handbook on the Optional Protocol on the Sale of Children, Child Prostitution
and Child Pornography, UNICEF noted that “States tend to identify sale of children with
trafficking in children” [emphasis added] (UNICEF Innocenti Research Centre, 2009, p.9). As a
result of this overlapping categorisation, many States reportedly lack legislation specifically
addressing and criminalising the ‘sale of children’ (UNICEF Innocenti Research Centre, 2009,
p.9). Moreover, it has been noted that often States Parties provide the Committee on the
Rights of the Child with information related to their counter-trafficking legislation, policies and
plans when reporting in relation to their obligations regarding the sale of children under the
OPSC (Greijer & Doek, 2016, p.58).

The Interagency Working Group for the Luxembourg Guidelines closely analysed the
use of the two definitions and noted that albeit similar, the two concepts are distinct in a
number of aspects. First, the ultimate aim of the sale of children is to obtain some kind of
remuneration from the sale; the exploitative purpose, which is one of the constituent
elements of trafficking, is therefore not required to constitute the crime (Greijer & Doek, 2016,
p.58). While it is doubtless true that often the sale aims to exploit the child in, inter alia, the
sex industry, domestic labour market, plantation and mining sectors, the Interagency Working
Group highlighted that there are instances of sale of children which although being illegal, do
not aim at harming and/or exploiting the child - such as illegal adoption (Greijer & Doek, 2016,
p.58). Second, the sale of children lacks the requirement of the physical movement of the
child from one place to another which is a key element of the concept of trafficking (UNICEF
Innocenti Research Centre, 2009, p.10).

Although the Interagency Working Group concluded its analysis by identifying subtle
differences between the two phenomena (both in terms of possible purposes and means) it
also recognised a further common element which is worth mentioning in this paper; both ‘sale
of children” and ‘trafficking of children’ are broad umbrella terms which can have different
motivations, an important one being sexual exploitation. It should be noted, though, that not
all the forms of sexual exploitation require the child to having being sold or trafficked. For
instance, children can be exploited in prostitution or online (e.¢. live streaming of child sexual
abuse, sexual extortion, child sexual abuse material, etc.) without having being sold, trafficked

or even moved from the country/city of origin (Greijer & Doek, 2016, p.61).
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Child slavery

According to the ILO Convention No. 182, ‘child slavery’ is included among the worst forms
of child labour and manifests, for instance, in “the sale and trafficking of children, debt
bondage and serfdom and forced or compulsory labour, including forced or compulsory
recruitment of children for use in armed conflict” (ILO C182, 1999, Art, 3(a)). A detailed
definition of the crime is provided by the Supplementary Convention on the Abolition of
Slavery, the Slave Trade, and Institutions and Practice Similar to Slavery, adopted on 30 April
1956, as follows: “[...] Any institution or practice whereby a child or young person under the
age of 18 years is delivered by either or both of his natural parents or by his guardian to
another person, whether for reward or not, with a view to the exploitation of the child or
young person of his labour” (United Nations Economic and Social Council (ECOSOC), 1957, Art
1(d)).

It is easy to note that the term can and is used to describe a range of situations in
which children are exploited for different purposes and by different means. Exploitation of
children in prostitution, child labour, children in armed conflicts and child domestic workers
are just a few examples (Greijer & Doek, 2016, p.73).

For the purposes of the Luxembourg Guidelines, the Interagency Working Group
focused its analysis on sexual slavery which included sale of children and trafficking of children
for sexual purposes although recognising the extent of the crime and the number of human
rights violations that it encompasses.

The Interagency Working Group noted, without criticising, the tendency worldwide to
use the term ‘slavery’ as a substitute for child trafficking and various forms of child labour
including exploitation in prostitution - leveraging on its breadth of meaning (Greijer & Doek,
2016, pp. 72-73). Others have argued that the use of the term ’slavery’ — or ‘modern day
slavery’- may lead to an oversimplification of the root causes, consequences and experiences
of trafficking as well as a difficulty in the application of relevant international standards such
as the Trafficking Protocol (Hoyle, Bosworth, & Dempsey, 2011; Global Alliance Against
Trafficking in Women, 2017).

The Interagency Working Group concluded its analysis of the term with arguments
quite similar to the ones presented above in relation to the sale of children. The overlap
between trafficking of children and child slavery does not imply an absence of differences

between the two phenomena. As noted above, children can be subjected to a situation of -
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sexual- slavery without being trafficked or sold, for instance within the family or community

of belonging (Greijer & Doek, 2016, p.73).

Final considerations on the implications for the misuse and/or confusing use of

relevant terminology

As stated by the Interagency Working Group in the introduction to the Luxembourg Guidelines,
“[d]espite the existence of legal definitions for a number of sexual crimes against children,
there is still considerable confusion surrounding the use of different terminology related to
the sexual exploitation and sexual abuse of children.” (Greijer & Doek, 2016, p.1).

The implications related to the misuse and/or confusing use of relevant terminology
are several and may occur in a number of different areas. First, from a legal perspective, the
use of an accurate terminology ensures victims’ access to the appropriate level of protection
established by international and national legislation. For instance, as argued in this paper, the
mislabelling of child victims of trafficking instead as child migrants may lead to their detention
in light of their unlawful migration status and the absence of access to specialised support
services. Similarly, the use of harmful terms such as ‘child prostitute’ or ‘child sex worker’
instead of the more appropriate ‘child victim of sale or trafficking’ can provoke legal sanctions
for the child instead of guaranteeing access to the services he/she should be entitled to (Leary,
2016, p.115).

Besides the legal implications, clear definitions and a correct use of terminology are
necessary for Governments, researchers and NGOs to collect meaningful and useful data and
information on the victims and the type of exploitation they experienced. Such data is needed
to shape national efforts to address the different crimes mentioned in this paper and to inform
future efforts towards the ending of the sexual exploitation of children for any purpose.
Finally, from a social point of view, it is undoubtedly beneficial that people use the
appropriate terminology to refer to specific crimes in order to fully understand the gravity of
the illicit conduct and the severity of the harm caused to child victims (Leary, 2016, p.113). It
should be noted that confusion over labels may be triggered not only by a lack of knowledge
but also by the media and politicians deliberately using terms which are intended to generate
a moral outrage and lead to a bigger impact on audiences, for example ‘child slavery’ instead

of ‘trafficking of children’ or ‘exploitation for the purpose of prostitution’.
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To conclude, the use of common and correct terminology around sexual exploitation
of children through the implementation and global adoption of the Luxembourg Guidelines
will play an effective role in achieving greater clarity and a common understanding on
terminology. This is essential in order to provide increased, more targeted and more effective
protection of children from sexual exploitation and abuse in all their manifestations, including

trafficking for sexual purposes.
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(UNICEF) estimated 50 million children had been forced to move - approximately half due to
conflict in their home country.

Globally, children are forced to move for a variety of reasons, and involving varying
degrees of exploitation, which can make categorisation challenging (Van Doore, 2018). In South
and Southeast Asia, some children are forced to flee conflict or persecution, others move
when their families are forced by development projects to seek livelihood or education
opportunities elsewhere. Others still are caught in cycles of debt bondage, or are trafficked
for forced labour or sexual exploitation purposes. Children are forced to move both within
national borders and across them. Sometimes they are aware of where they’re going, often
they are not. Sometimes they travel with their families, other times they travel
unaccompanied. Movement of unaccompanied children is on the rise globally (UNHCR, 2019a;
Van Doore, 2018).

When children who have been forcibly displaced, they are rendered further at risk of
exploitation of all forms, including forced labour, human trafficking and migrant smuggling (Van
Doore, 2018; Wilson, 2012). This paper explores some of the factors that have rendered
displaced Rohingya® children living in and around the refugee camps in Cox’s Bazar,
Bangladesh, particularly vulnerable to these forms of exploitation. Drawing on findings of a
rapid assessment conducted in 2018, and supplemented by desk research, the paper outlines
key risk factors that increase the vulnerability of the group, then presents some recommended
courses of action to address this “crisis within a crisis”.

This paper begins with a background to the current displacement crisis affecting the
Rohingya population, which has resulted in the majority of the group now living in makeshift
camps in Cox’s Bazar, Bangladesh. The paper then expands on three risk factors that amplify
the vulnerability of Rohingya children to trafficking while they are displaced: their lack of
access to education, prevalence of child labour, and prevalence of child, early and forced
marriage. Section four of this paper then presents recommends a number of courses of action
including regional support to counter-trafficking efforts and inclusive educational
development, and explores how these could improve the lives of Rohingya children.

This year marks the thirtieth anniversary of the Convention on the Rights of the Child

(CRQO), which enshrines the right to be protection from trafficking in Article 35, and from forms

2 This paper uses the word Rohingya throughout to refer to those who self-identify as part of this ethnic group, the majority

of whom are from the northern part of Rakhine State.
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of forced labour in Article 32 (CRC, 1989). This paper argues that despite these protections,
the international community is continuing to fail Rohingya children. However, some hope
exists. The recently signed Global Compacts on Refugees (GCR) and for Safe, Orderly and
Regular Migration (GCM) — explored in more detail in Section 4 — offer a solid basis upon which
to build child-sensitive policies and practices around forced migration. Although non-binding,
the fact that the two Global Compacts have received support from most states in the Asia
Pacific, creates renewed momentum for the region to tackle transnational issues
collaboratively. Likewise, regional bodies such as the Association of Southeast Asian Nations
(ASEAN), and Bali Process on People Smuggling and Human Trafficking (Bali Process) each has
a mandate to cover migration in some form, and each could be more ambitious in this regard.
Although the current mass displacement of the Rohingya is one of the most fraught crises
facing the region, there necessary tools, institutions and frameworks are at our disposal to
address it, given sufficient political will.

This paper is partly based on the findings of an assessment carried out by a team from
the Secretariat of the Asia Dialogue on Forced Migration (ADFM) in 2018. The assessment
examined the risk of human trafficking, migrant smugsling and other forms of exploitation
arising from the displacement of Rohingya in Cox’s Bazar, including both Rohingya and
Bangladeshi communities, and took place between March and November of 2018.° The full
report outlines the risks to both adults and children, however the scope of this paper looks

specifically at the risks facing displaced Rohingya children.

2. Background

2.1 The Rohingya and a History of Forced Migration

The Rohingya are a stateless Muslim minority from Rakhine State, Myanmar. Although a
minority in Myanmar as a whole, the Rohingya comprise a majority in the northern part of

Rakhine State, and are the second largest ethnic group in the state overall, after ethnic Rakhine

®> The author of this paper was part of the research team conducting the assessment and was an author of the ensuing
assessment report Avoiding a Crisis Within a Crisis, released in March 2019. The ADFM is a Track Il dialogue process,
established in 2015, bringing together experts from government, national and international civil society and academia from
nine countries and is chaired by a Secretariat comprised of leading policy institutes in Australia, Indonesia, Malaysia and
Thailand. For more information on the ADFM, its membership and agendas of previous meetings, see Asia Dialogue on

Forced Migration (ADFM) (2015)
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Buddhists (Uddin, 2015). The Rohingya have faced escalating discrimination and persecution
over the past two decades, particularly since 2012. Their access to education, employment
and medical care in Myanmar remains severely restricted, as is their freedom of movement.
(Amnesty International, 2017; United Nations Educational, Scientific and Cultural Organization
(UNESCO), 2018). Amnesty International (2017) and UNHCR (2016) reports indicate that
Rohingya children in Rakhine State have experienced increasing difficulty accessing
government-provided education since 2012. Rohingya students are also forbidden from
attending Rakhine State’s only university, located in the capital Sittwe. As movement
restrictions prevent the Rohingya from leaving the state to pursue other opportunities, this
effectively bars them from any higher education available in Myanmar in direct violation of
their rights (Lewa, 2009). As non-citizens in Myanmar, the Rohingya must request travel permits
to move around in Rakhine State (Uddin, 2015). Many are confined to internally displaced
person (IDP) camps, and as they need permits to leave, these become de facto detention
centres. It is estimated around 120,000 remain living in these IDP camps in Rakhine State,
although it is difficult to establish exact numbers (United Nations General Assembly (U.N.G.A.),
2016).

Over the last half century, large numbers of Rohingya have periodically crossed the
border into Bangladesh fleeing violence, particularly in 1978, 1991-1992, 2012 and 2015-2016.
After each exodus, most Rohingya returned to Rakhine State once conditions there became
safe to do so, but in each case some decided to remain in Bangladesh (Lewa, 2009). Some
remained living in semi-permanent refugee camps while others integrated into the local
community. Some have now been living there for decades, and some Rohingya children have
only ever known this life in limbo in Cox’s Bazar; a part of Bangladesh facing its own significant
development challenges and prone to natural disasters (ISCG, 2018b). Although Bangladesh
has traditionally been the most common destination for Rohingya seeking safety due to its
close proximity and similar language, religious and cultural norms, there has also been
significant movement to other countries in the region, including Malaysia, India, Thailand,
Indonesia and Saudi Arabia.

The Bay of Bengal and Andaman Sea has traditionally seen high levels of human
trafficking and migrant smugsling, as has Southeast Asia as a whole (Van Doore, 2018). In 2015,
human trafficking camps containing mass graves of Rohingyas have been uncovered along the

Thai-Malaysia border, and are currently the subject of a royal commission in Malaysia (Fortify
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Rights, 2019a; Sharma, 2015). A crackdown on irregular maritime movements in 2015 resulted
in traffickers abandoning their boats, leaving round 8,000 Rohingya and Bangladeshis stranded
at sea, including many children (STC, 2016). Children are often caught up in these irregular
movements, either travelling with family or unaccompanied: the international NGO Save the
Children (2016) estimate that one in three people who arrive in Thailand or Malaysia by boat

from the Andaman Sea are under the age of 18.

2.2. The Latest Crisis

25 August 2017 marked a turning point in the treatment of the Rohingya in Rakhine State, and
has since been labelled “the realisation of a disaster long in the making” by the Independent
International Fact Finding Mission (U.N.G.A., 2018). On this day, attacks on police posts
allegedly carried out by the Arakan Rohingya Salvation Army (ARSA) drew a disproportionate
and violent response from the Myanmar military that has been described as a “textbook
example of ethnic cleansing” by former UN High Commissioner for Refugees, Zeid Ra’ad al-
Hussein (United States Department of State (US DoS), 2018; ICG, 2018; ICG, 2017; Nebehay &
Lewis, 2017). An August 2018 report from the United States Department of State described
the military as having “targeted civilians indiscriminately and often with extreme brutality,”
and stated that security services explicitly targeted Rohingya children. (US DoS, 2018).

The UN body coordinating the crisis response with the Government of Bangladesh in
Cox’s Bazar- the Inter-Sector Coordination Group (ISCG) — estimates 706,000 Rohingya refugees
crossed the border from Myanmar into Cox’s Bazar (ISCG, 2018a). This group joined the
estimated 200,000-300,000 Rohingya were already living in Cox’s Bazar prior to the influx, some
of whom had lived there for decades. Save the Children (2018) estimated that around 6,000
unaccompanied or separated children were living in the camps by August 2018; half of whom
had been orphaned as a result of “brutal violence”.

The Governments of Myanmar and Bangladesh have signed a memorandum of
understanding on the return of Rohingya refugees, however as of writing, repatriation plans
have stalled and the Rohingya — adults and children alike - are waiting in limbo in Cox’s Bazar
(ADFM, 2019; ICG, 2018c). The situation is already described as ‘protracted’ by UNHCR (2019a),
and World Bank (2017) data indicates that the average amount of time it takes to secure a
durable solution to displacement is ten years. For now, displaced Rohingya children are forced

to rely on humanitarian aid and, as this paper will demonstrate, are vulnerable to human
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trafficking and related exploitation.

3. Rohingya children in Cox’s Bazar and vulnerabilities to human trafficking

Child trafficking is defined by the United Nations Protocol to Prevent, Suppress and Punish
Trafficking in Persons, especially Women and Children as “recruitment, transportation, transfer,
harbouring or receipt of children for the purpose of exploitation” (U.N.G.A., 2001; Gallagher,
2017; Butterly, 2014). Conflict-induced displacement is known to create ideal conditions for
criminal networks seeking to exploit vulnerable people (Nagle, 2013; Smith & La Cuesta, 2010).
Organised criminal networks were already well-established in the Asia Pacific region, and the
influx of recently arrived refugees to Cox’s Bazar significantly adds to the pool of candidates
for exploitation already living in the Bay of Bengal. The protracted nature of the displacement
in Cox’s Bazar makes the refugee population more prone to taking risks to seek a better life
(Nagle, 2013)

Studies have found that large numbers of people are concerned about the trafficking
risks, or worried to leave their children alone at night (ADFM, 2019; XChange, 2019). A number
of NGOs active in the camp are conducting awareness-raising or information sessions to warn
residents of the dangers of trafficking (IOM, 2018). However, awareness-raising programs alone
will not suffice when in many cases trafficking or other exploitative options are the only
avenues available.

The following section presents risk factors that contribute to the vulnerability of
children to trafficking and other forms of exploitation. Lack of access to education is a
significant risk factor for two major reasons: first, it leads to idleness in the camps and a
resultant sense of hopelessness for the future, making young people easy prey for smugglers
claiming to offer education or employment opportunities abroad. Second, the denial of a
child’s right to education dramatically limits their capacity for earning a livelihood in the future,
limiting their horizons in a way that is both cruel and short-sighted. Other significant risk factors
making Rohingya children more vulnerable to exploitation in the camps are prevalence of
forms of child labour among the Rohingya population, and also of forms of child, early and

forced marriage.
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a. Lack of access to education

The right to education is enshrined in Article 28 of the CRC. However, Rohingya children have
been denied access to education both in their home state of Rakhine and in their country of
refuge. In the refugee camps in Bangladesh, children under the age of 14 are able to attend
‘learning centres’ managed by humanitarian agencies, which hold three shifts of two-hours
each per day, for children of mixed ages. The learning centres are intended to prepare the
Rohingya children for repatriation to Myanmar, and so teach basic English, Burmese and
mathematics, however they do not follow any accredited curriculum (ADFM, 2019).

A UNICEF survey of 180,000 Rohingya children aged 4-14 in December 2018 reveals
dismal results: over 90 percent of the group were found to have a school competency of just
year 1-2 level, and only three percent were at the level of year 6-8 (UNICEF, 2019). The same
survey found only three percent of the Rohingya surveyed who were aged between 15-25
were receiving any education or training at all. This tallies with the findings of the ADFM
assessment, which found significant levels of frustration among parents and youth about the
ongoing and indefinite denial of meaningful education to Rohingya children.

As in many other parts of the world, access to education is felt by boys and girls
differently. A report by Plan International on girls’ access to education in Cox’s Bazar is
illuminating as it demonstrates some of the societal and cultural norms which further restrict
girl’s access to the learning centres, such as having male teachers or conflicting familial
obligations (Goulds, 2018). Traditional attitudes towards gender roles can thus restrict the
opportunity for girls in the camps to access the limited education available, making girls
especially vulnerable to trafficking and other exploitation (IOM Bangladesh, 2018). Religious
education, available to boys through imams at mosques, is also not open to girls. To address
this gap, some organisations are offering ‘safe spaces’ for girls to provide support in a non-
learning environment, but again, these are not accredited education centres (MacGregor, 2018;
Pedrosa, 2017).

With no real education opportunities available within the camps, the lure of overseas
opportunities can be very strong. Reports of recent expulsions of Rohingya students who had
managed to enrol in the Bangladeshi national school system demonstrate a hardening of
Bangladesh’s position that it will not support Rohingya children within its national school

system (Stewart & Van Esveld, 2019; McPherson & Paul, 2019). In her latest report, the UN
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Special Rapporteur on the situation of human rights in Myanmar, Yanghee Lee, recognised the

connection between access to education and human trafficking:

With no indications that the refugees will be returning to Myanmar in the
immediate future, [I] urge[s] the Bangladesh Government to start longer term
planning, and to ensure access to formal education and livelihoods. Failure to
do so further increases their vulnerability to human trafficking and the drug trade.

(Hurman Rights Council (HRC), 2019, 9)

The links between access to education and vulnerabilities of trafficking have also been
highlichted in the latest Trafficking in Persons report issued by the United States Department
of State (2019). In its list of recommendations to the Government of Bangladesh, providing
educational opportunities to Rohingya children was specifically mentioned as a means of
stemming vulnerabilities to trafficking (DoS, 2019).

Indeed, a lack of education appeals to brokers and smugglers. Intelligence services
working in Cox’s Bazar reportedly believe brokers and agents are targeting illiterate refugees
for trafficking and smuggling” (Mahmud, 2017). Around the world, the promise of education
opportunities has been found to be a significant lure used by human trafficking syndicates
looking for children to exploit (Larsen, 2011; United Nations Office on Drugs and Crime

(UNODCQ), 2008; IOM, 2017).

b. Prevalence of child labour

The CRC (1989) protects children from labour that is “likely to be hazardous or to interfere
with the child’s education, or to be harmful to the child’s health or physical, mental, spiritual,
moral or social development.” Nevertheless, the practice continues in the Asia Pacific,
including among Bangladeshi and Rohingya communities. Norms around familial roles mean
that some children see it as their duty to support their parents, leaving them with little option
but to search for a means of earning an income. Indeed, as an example of how risk factors
intertwine: “With no education and limited skills, children who begin working at a young age
are easy prey for traffickers” (Seltzer, 2013). Boys and girls are vulnerable to different forms of
forced labour: boys to manual labour in the construction and fishing industries, girls in

domestic work and sexual exploitation (UNHCR, 2018a). IOM has reported that girls trafficked
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for purposes of forced labour were the largest group of victims of trafficking they assisted in
the refugee response in Cox’s Bazar to date (IOM, 2018).

As legitimate livelihood opportunities are restricted in the camps in Cox’s Bazar, the
option to travel either within Bangladesh or abroad becomes more appealing. This, coupled
with low literacy and education levels, makes the Rohingya children particularly vulnerable
to potential trafficking and smuggling for purposes of forced labour. The ADFM assessment
identified lack of access to livelihood opportunities as a significant risk factor for Rohingya

adults, and the same is also true of children.

C. Prevalence of forms of child, early and forced marriage

Child, early and forced marriage has a range of negative impacts on girls, from interrupting
education and development, increasing risk of domestic violence, social isolation and health
impacts of early pregnancy (Save the Children, 2016). It is known that humanitarian crises lead
to increased rates of child, early and forced marriage (IOM, 2015; UNHRC, 2013). As with child
labour, within Rohingya and Bangladeshi communities there remains a traditional acceptance
of child and early marriage for girls (PC, 2018; Goulds, 2018; Taylor, 2017). Some estimates
indicate that up to 60 percent of Rohingya girls are married before they turn 18 (D’Costa,
2017). Some perceive the practice as a way to “protect” a girl from exploitation; many also
believe that it can be a way to secure a better economic future for a daughter, or to lessen
the burden of caring for an extra child on an over-stretched family (STC, 2016).

While the practice is difficult to measure due to the sensitive nature of the topic, there
have been media reports and anecdotal evidence to indicate that it is both prevalent within
and around the camps in Bangladesh, and also that Rohingya women and girls are attempting
to travel outside the country to marry diaspora Rohingya men (PC, 2018; Fortify Rights, 2019b).
Although the Government of Bangladesh has officially prohibited marriages between Rohingya
and Bangladeshi couples, anecdotal evidence makes it clear that the practice continues, if
informally. For some Rohingya families, the possibility of their daughter marrying a Bangladeshi
citizen may also be appealing for their belief that it will confer citizenship upon her (XChange,
2018). Media reporting around cases of trafficked Rohingya women and girls frequently cite
marriage to Rohingya living in the diaspora as a reason for movement, particularly to Malaysia
which has a high proportion of unmarried Rohingya men (Ahmed, 2019; Fortify Rights, 2019b).
UNHCR identified 120 Rohingya child brides in Malaysia in 2015 (UNHCR, 2015). IOM has noted
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that traffickers have been known to use overseas marriage as a lure for young girls, who they

can then exploit (IOM, 2018).

4. What can be done?

The world seems at a loss with how to resolve the current displacement crisis, however it is
not as if these events were unforeseeable, or even unforeseen. Not only have the Rohingya
been the target of state violence and have fled across the border on multiple occasions in
the past, there were also several warning signs in the lead up to August 2017. On 10 August,
two weeks before the violence, Yanghee Lee warned about increased army presence in
Rakhine State and the increased likelihood of rights violations occurring (Office of the High
Commissioner for Human Rights (OHCHR), 2017). Despite international norms such as the
Responsibility to Protect having been broadly accepted for several decades, and the digital
age meaning refugees themselves could document their flight from Rakhine State in horrifying
detail, the world once again failed to prevent the crimes that led to this mass displacement
(Nishikawa, 2019; Quinley, 2019).

It is important to continue to pursue conditions in Rakhine State that are conducive to
the safe, dignified, voluntary and sustainable repatriation of the Rohingya to their former
homes, as this is the only long-term, viable solution. However, repatriation plans should not
be pursued to the exclusion of intermediary steps which could significantly improve the
quality of life for the refugees living in Cox’s Bazar. If this does not occur, it is inevitable that
refugees will begin to seek opportunities elsewhere. Indeed, although not at the levels seen
in 2015, the movement of fishing boats carrying groups of refugees is regularly reported in
local media (Thepgumpanat & Wongcha-um, 2019). There is also evidence that movements
by land within Bangladesh and across its borders are increasingly common (US DoS, 2019).

This section outlines some opportunities for addressing the vulnerabilities of Rohingya
children living in Cox’s Bazar to human trafficking, migrant smuggling and related exploitation.
Fortunately, the region already has institutions and frameworks upon which it can build a

more effective response.

4.1 Regionalism and implementing the Global Compacts

To be sure, the regional response to forced migration challenges in general, and the treatment

of the Rohingya in particular, has been weak. As Petcheramesree (2016) noted, ASEAN has had
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trouble dealing with issues of forced migration, as its ten member states continue to prioritise
national sovereignty and norms of non-interference over human rights. Some progress has
been made in regards to labour migration within ASEAN, but ‘forced migration’ still remains a
difficult topic to address within the bloc (Petcheramesree, 2016). However, some individual
ASEAN member states have been more outspoken than others on fellow member Myanmar’s
treatment of the Rohingya, particularly Malaysia (Heijmans, 2019). It will be a real test of
ASEAN’s effectiveness to see whether the body can take any action or whether it is again
rendered incapable of responding.

At the 339 ASEAN Summit in November 2018, Myanmar extended an invitation to the
ASEAN Coordinating Centre for Humanitarian Assistance (AHA Centre) to conduct a needs
assessment in Rakhine State to identify “possible areas of cooperation... to facilitate the
repatriation process” (ASEAN, 2018). This is the most actively an ASEAN mechanism has been
involved in the situation of the Rohingya, having failed to get Myanmar to come to the table
at past endeavours addressing the minority group (Petcharamesree, 2016).

Another regional institution with an interest in supporting a resolution of the
displacement crisis is the Bali Process, particularly as — unlike ASEAN - both Bangladesh and
Myanmar are members. The Bali Process is Co-Chaired by Australia and Indonesia and
comprises 45 member states and four regional institutions (UNHCR, IOM, ILO and UNODC). The
Bali Process mandate on human trafficking renders it an important body in this crisis, and
previous ‘good offices’ visits to Cox’s Bazar and Rakhine State in May 2018 were a promising
sign of their engagement in resolving this crisis. A second visit is scheduled to take place in
mid-2019 and could form an important assessment to compare with that conducted by the
AHA Centre (Septiari, 2019).

The benefits of a regional response - either through ASEAN or the Bali Process or a
hybrid of the two — are highlighted by the recently adopted Global Compact on Refugees.
The Compact, supported by most world states and all of those in Asia Pacific, recognises the
benefit of regional approaches to “allow neighbouring countries facing similar challenges to
work together to protect and find solutions for refugees, and to address the root causes of
displacement” (Global Refugee Forum (GRF), 2019). The upcoming Global Refugee Forum in
December 2019 provides states with the opportunity to make pledges either as individual
states or regional groupings. These pledges can take the form of offering settlement places,

financial support to host countries, exchanges of expertise development projects, or any other
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creative alternatives states can come up with. By the time the Forum is held, more than two
years will have passed since the initial crisis began. Innovative, cooperative pledges have never
been more required.

Both the GCR and GCM emphasise the importance of child rights. Child sensitivity is
one of the ‘cross cutting and interdependent guiding principles’ of the GCM (2018) stating that
it “promotes existing international legal obligations in relation to the rights of the child, and
upholds the principle of the best interests of the child at all times, as a primary consideration
in all situations concerning children in the context of international migration, including
unaccompanied and separated children.” Likewise, the GCR (2018) enshrines the “best
interests of the child” and recommends child sensitive approaches in many of its provisions.
These two Compacts were widely supported in the Asia Pacific — particularly the GCR - and
can now form a framework from which states can build improved domestic and regional policy

around forced migration, including for children.

4.2 Inclusive educational development

One important avenue worth exploring is inclusive educational development projects on both
sides of the Myanmar-Bangladesh border. Both Cox’s Bazar and Rakhine States experience
high levels of poverty. The influx of refugees into Cox’s Bazar strained existing infrastructure
and resources, while ongoing conflict in Rakhine State is damaging developments on that side
of the border. There is a significant need for development of both infrastructure and
educational institutions, bearing in mind that it is critical that any development project be
designed in such a way that it does not further marginalise the Rohingya, or exacerbate
tensions between communities.

2010 estimates indicated that 900 schools in Bangladesh are damaged by storms and
floods every year (Rahman, Hussain, & Jacob, 2010, 35). Cox’s Bazar district has the lowest net
education enrolment rate in Bangladesh, indicating that the area could benefit from a
dedicated investment in education targeted at both refugees and locals (Newsroom, 2018).
Educational investments in terms of both teacher training, constructing facilities and
developing curriculum could also yield significant peace dividends. More creative solutions
should also be sought. One under-utilised avenue is through the private sector. As Bina

D’Costa (2018) argues, there is “significant potential to expand and innovate on the proactive
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role of business actors in positively contributing to children’s rights through corporate social
responsibility initiatives” such as scholarships, training and work placements.

As argued above, denial of education is a key risk factor in child vulnerability to
trafficking and exploitation, and thus improved education would not only support children’s
social and mental development and resilience, it would also better prepare them for their
future repatriation to Myanmar. Further, provision of real, accredited educational opportunities
would also address some of the drivers of child, early and forced marriage, and labour
exploitation among children, by giving them a safe space to learn during the day and opening

up more financially sustainable future livelihood opportunities.

4.3 Targeted child-sensitive counter-trafficking support

Both Bangladesh and Myanmar face significant challenges related to human trafficking,
including child trafficking and related exploitation (US DoS, 2019). It is vital that child-sensitive
approaches to trafficking be mainstreamed at both the policy and implementation level in
both countries. In line with the CRC, it is crucial that when dealing with child victims of
trafficking, the principle of the best interests of the child are to be respected at all times
(Gallagher & Holmes, 2008). It is also recommended by Gallagher and Holmes (2008) that there
should always be a presumption of a child being a victim of trafficking where there is a
possibility of such. They continue that children also should be provided with “Special and
enhanced measures... to protect their privacy during their stay in the country of destination or
throughout any repatriation.” Regional capacity building and technical support to child
trafficking policy and practice could be managed through mechanisms with ASEAN or the Bali
Process. The ADFM assessment identified a desire among members of Bangladeshi law
enforcement, government and local non-government organisations working on trafficking
issues for greater training, resources and staff to support their counter trafficking and
prevention efforts (ADFM, 2019).

Bangladesh has recently updated its National Plan of Action for Prevention and
Suppression of Human Trafficking 2018-2022, which is an important step (Hasan, 2018; US DoS,
2019). Bilateral or regional support towards the effective implementation of the Plan of Action,
including its applicability to the displaced Rohingya population and particularly its relevance

to child victims, would significantly strengthen institutional knowledge in this area.
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Further, increased funding to the humanitarian response through the Joint Response Plan
would make a significant difference (ISCG, 2019a). The JRP is a noteworthy document for many
reasons, but partly because it disaggregates data between children and adults. The JRP
includes a focus on child protection, recognising that “children face serious protection risks
like psychosocial distress, neglect, abuse, separation from caregivers, child marriage, child
labour and trafficking” (ISCG, 2018a) If fully funded, the JRP would go a long way to addressing
some of the concerns outlined in this paper, yet as of writing, funding for the JRP is only at 18
percent, and the protection sub-sector only 14 percent funded (ISCG, 2019b). There is a real
need to reinvigorate the international commitment to the humanitarian response and support
to Bangladesh as the host country. Holding an international conference or similar event on
the issue would be one way to regain momentum on the issue in the minds of policy-makers,

particularly those with an eye to regional stability.

4.4. More research, and listening to the children themselves

Despite children making up half of the total number of refugees and displaced persons, there
has not been a sustained focus on their experience of forced migration until recently (Van
Doore, 2018). While this is a welcome improvement, there is still a need for further research
on the numerous and interrelated protection issues facing children on the move in all regions,
including in Asia Pacific. The latest UNHCR (2019b) statistics show that only 125 countries
reported “at least some” age-disaggregated data, covering 43 per cent of the population of
concern for UNHCR. This is lower than the data that is disaggregated by sex. To properly
understand how to strengthen the protection of children in the context of forced migration
this needs to improve. Among this research, there is also a greater need to listen to the voices
and views of children themselves, to better understand their needs (D’Costa, 2018). This is

enshrined in Article 12 of the CRC, but is too often overlooked in policy-making and practice.

Conclusion

For over half a million Rohingya children surviving in refugee camps in Cox’s Bazar, their daily
lives leave them vulnerable not only to disease and natural disasters, but also — as this paper
shows - to human trafficking, and related exploitation. Thirty years since the Convention on
the Rights of the Child was adopted and hailed as a landmark international achievement, this

group of children has seen none of the protections it was created to guarantee. Pursuing the
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goal of safe, dignified, voluntary and sustainable repatriation of the displaced population to
Rakhine State is critical. In the meantime, more can be done in the immediate-term to protect
the rights of children. It is in no one’s interests for a population of children to live their lives
in limbo. Providing real education opportunities will bolster children’s resilience and hope for
the future and would reduce the lure of those seeking to exploit this hunger for education.
Targeted, child-sensitive support to counter-trafficking efforts on both side of the border would
also make a significant difference to the capacity of law enforcement agents, as would further
research into Rohingya children’s views of their own needs. The crisis is a regional one, and
there already exist the necessary regional institutions and frameworks to help address it, given
the necessary political will. A failure to act now will leave a generation of Rohingya children

without hope for their future.
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Introduction

Armed conflict exposes children to traumatic situations. The conflict as well as children’s
vulnerabilities themselves expose them to different threats and risks. Children can be
individual victims or collective victims. As collective victims, they experience violence as part
of society or because they belong to a specific sub-population. They can be direct or indirect
victims either by experiencing hardship and pain because of crimes committed or by witnessing
suffering. Finally, they can be first or second-generation victims where conflict produces a
new, traumatized generation (Derluyn, 2015, p. 28).

The 2007 Paris Principles and Guidelines on Children associated with armed forces or
armed groups set out the internationally agreed upon definition of a child soldier as “any
person below 18 years of age who is or who has been recruited or used by an armed force or
armed group in any capacity.” In 2015, it is estimated that about 250,000 children, boys and
girls, are involved in armed groups worldwide such as fighters, cooks, porters, messengers,
spies or for sexual purposes (Derluyn, 2015, p.1).

Prior to the 1990s, relatively little attention was paid to children affected by armed
conflict generally and child soldiers in particular. Humanitarian organizations and advocates
have viewed child soldiers as victims with international law backing them. This article
discusses the reasoning behind this approach as well as the contrary view that looks at child
soldiers as possible perpetrators who must face accountability. The article highlights the
importance of considering local communities” and child soldiers’ own perspectives, in ensuring
children’s rehabilitation and reintegration. The paper examines the role that mechanisms of
transitional justice can play in responding to the needs of child soldiers and their communities.
While affirming that transplantation is no real solution, this paper relied on countries that have
dealt with these issues more substantially to facilitate understanding particularly Sierra Leone
in Africa. In particular, this article analysed Susan Shepler’s work on “The Rites of Passage:

Global Discourses of Youth and Reintegrating Child Soldiers in Sierra Leone.”

Asian Context

The recruitment and use of children by parties to conflict is not a new phenomenon globally
including in Asia. Children recruited are not only victims of use, killing, maiming, enslavement,

sexual exploitation, constant fear, indoctrination and psychological pressure, but also
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witnesses to and could have committed these same acts. Cases of children involved in armed
conflict are seen in Afghanistan, Iraq, Syria, and Yemen as well as Philippines and Myanmar
among others. In Afghanistan, the UN country task force on Monitoring Rights Mechanism
documented the recruitment and use of 556 boys and four girls from 2010 to 2014, 75 per
cent of which were recruited and used by armed opposition groups. The scope of child
recruitment in Iraq remains difficult to ascertain owing to the lack of access to affected areas,
traditional militarization of Iragi society, fear of families to report incidents, and security
concerns for victims and their families. From 2011 to mid-2013, reports of children recruited
by Al-Qaida in Iraq were received, but verification of cases was limited. In 2014 alone, the
United Nations (UN) verified at least 67 cases of boys recruited. However, those figures do not
reflect the full scope of child recruitment. Comparatively, the recruitment and use of children
in Syria occurred on a significant scale during 2013-2018, with 3,377 verified cases (3,150 boys
and 227 girls). The verified numbers of cases of recruitment and use of children continued to
rise steadily, with children, overall, becoming younger and increasingly used in combat roles.
The UN documented 84 cases of recruitment and use of children in Yemen from 2011 to 2013
with 69 cases, all involving boys aged between 10 and 17 years, were verified by the country
task force on monitoring and reporting.

In Southeast Asia, the latest data in Myanmar indicates that the country task force on
monitoring and reporting continued to receive reports of the border guard police using boys
as young as 10 years old in support functions, including identifying 53 cases in 2017 alone.
The UN was able to verify the use of 47 boys, aged 10 to 17 years, by the border guard police.
Their functions included border guard police camp construction and maintenance, cleaning,
cooking, collecting firewood or serving as sentinels. They were often forced to work through
the night and suffered humiliation, threats and punishments such as physical assaults for minor
disobedience of orders. In the Philippines, the country task force verified 17 incidents of
recruitment and use that affected 71 children. The majority of the children were used as
human shields as well as other support and combat roles. In 2009, the Moro Islamic Liberation
Front (MILF) signed an action plan with the UN to end the recruitment of child soldiers, a
practice that extends over generations. As of April 2017, at least 1,869 child soldiers have been
disengaged from the MILF. Many of these children are part of the fabric of the community
that has been supporting the MILF.
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International Legal Framework

The international legal framework for the protection of children in armed conflict stems from
international humanitarian law and international human rights law, particularly the Convention
on the Rights of the Child (CRC). Both frameworks do not focus on children generally affected
by war but more on child soldiers and the need to prevent recruitment, protect and
rehabilitate child soldiers (Derluyn, 2015, p. 3).

International humanitarian law applies during armed conflict and protects those who
are not or no longer taking part in hostilities and regulates the means and methods of warfare.
The 1949 Geneva Conventions include protection of children with the two additional
protocols of 1977 establishing 15 as the minimum age for recruiting children into the armed
forces and armed groups and for engaging in non-international conflicts, and 18 as the
minimum age for international conflicts (Aptel, 2010, p. 71).

On the other hand, international human rights law applies at all times including in war
to protect the basic human rights of all, including civil, political, economic, social and cultural
rights (Siegrist, 2010, p.5). Over time, attitudes towards children have dramatically changed
from indifference to viewing childhood as a period requiring special care and protection.
Children are now recognized as active holders of rights as humans and as children specifically,
which led to the development of rights of all children including those involved in armed
conflict (Derluyn, 2015, p.2). These rights are enshrined in the Convention on the Rights of the
Child (CRC) which was adopted in 1989. It is one of the core human rights treaties and has
received near universal ratification. It sets out the rights of all children and the standards and
obligations guaranteed by governments. Article 38 requires States to ensure children under 15
are not recruited and do not engage directly in armed conflict. The 2000 Optional Protocol to
the CRC prohibits forced and voluntary recruitment and the use of children under 18 in armed
conflict. However, States can still recruit those over 15 for the national armed forces, provided
minimal safeguards are met (i.e. recruitment is voluntary, recruits are fully informed of military
service duties, and the informed consent of parents/guardians and proof of age are both
provided (Committee on the Rights of the Child (CRC), 2002). Article 39 calls for States to take
“measures to promote the physical and psychological recovery and social reintegration” of
child victims of, among other things, armed conflict. Aside from the CRC, there are several
UN Security Council Resolutions (SCRs) addressing child protection during emergencies. SCR

1261 (2011) condemns six grave child rights violations: (1) the recruitment or use of children -
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SCR 1539 (2004), (2) killing and maiming, (3) rape or other grave sexual violence - SCR 1882
(2009), (4) attacks on schools and hospitals - SCR 1998 (2011), (5) child abduction - SCR 2225
(2015), and (6) denial of humanitarian access for children.

The Nuremburg and Tokyo international military tribunals, the first international
tribunals, did not specifically consider crimes against children (Aptel, 2010, p.69). Since then
and through the efforts of human and child rights organizations, recruitment and use of
children under 15 is now an international crime as per the 1998 Rome Statute of the
International Criminal Court (ICC) (Aptel, 2010, p. 71). The ground-breaking 1996 Graca Machel
report on the impact of armed conflict on children, commissioned by the UN Committee on
the Rights of the Child and the UN Secretary General, informed and driven by the CRC’s
momentum in the early 1990s, put children front and centre on the global peace, security
and development agenda (Siegrist, 2010, p. 4).

Especially central to the issue of child soldiers are the 2007 Paris commitments to
protect children from unlawful recruitment or use by armed forces or armed groups and the
Paris principles and guidelines on children associated with armed forces or groups. Though
not legally binding, the Paris commitments and principles have been endorsed by 105 States,
including many where children are part of or associated with armed forces or groups (Aptel,
2010, p. 73). Building on the 1997 Cape Town principles and best practices on the recruitment
of children into the armed forces and on the demobilization and social reintegration of child
soldiers in Africa, the Paris commitments aim to prevent recruitment, protect children, support
release from armed forces or groups and enable reintegration into civilian life (United Nations
Children’s Fund (UNICEF), 2007). Additionally, the International Labour Organization
Convention No. 182 on the Prohibition and Immediate Action for the Elimination of the Worst
Forms of Child Labour included the compulsory use of children in armed conflict in the list
of worst forms of child labour (International Labour Organization (ILO), 1999).

With regard to prosecuting children for crimes committed as members of armed forces
or groups, there is emerging agreement under international law that these children should be
seen as victims. The Paris Principles reaffirm this idea and recommend accountability be
pursued through “alternatives to judicial proceedings” where appropriate (Siegrist, 2010, p.
25).

Since the Nuremburg and Tokyo international military tribunals, international criminal

courts have not prosecuted children (Aptel, 2010, p. 100). The crimes committed by Nazi
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youth and their organizations, for example, were not addressed (Aptel, 2010, p.101). Based
on the idea that children are not the ones who bear the greatest responsibility for the crimes
committed, and taking into consideration their limited mandates and resources, prosecutors
have focused efforts on “those who planned or orchestrated widespread criminal activity”
(Aptel, 2010, p. 99). At the domestic level, State legislation sets out the minimum age of
criminal responsibility below which a child cannot face charges and lays out the possibility of
granting amnesties or pardons (Aptel, 2010, p.100).

Some hybrid/mixed courts have the authority to try children, as their mandates come
from negotiations with the particular country and can therefore reflect the country’s national
laws (Aptel, 2010, p. 102). For example, the Special Court for Sierra Leone (SCSL) had the
mandate to investigate and prosecute children over 15. This was motivated by the notion that
“the people of Sierra Leone would not look kindly upon a court which failed to bring to justice
children who committed crimes of that nature and spared them the judicial process of
accountability” (Aptel, 2010, p.104). Regardless, the prosecutor suggested that it would be
better to prosecute “those who forced thousands of children to commit unspeakable crimes”

(Aptel, 2010, p. 104).

Victims or perpetrators

Susan Shepler (2005) in “The Rites of the Child: Global Discourses of Youth and Reintegrating
Child Soldiers in Sierra Leone” conducted an 18- month ethnographic fieldwork throughout
Sierra Leone from 1999 to 2001. She, like other authors (Boyden, 1997; Burman, 1994,
Nieuwenhuys, 2001; Pupavac, 2001), claim that the CRC is a Western construct that
depoliticizes youth and sees children as innocent rather than the actuality.

PN 13

Shepler described child soldiers’ “strategically adopted identities” while attempting
to reintegrate in Sierra Leone. With friends and fellow soldiers, they “wear combat clothes
and sunglasses and brag about firing rocket-propelled grenade launchers” yet “with NGOs
they adopt the persona of the traumatized innocent, usually requesting aid in furthering their
education.” “With community members and in school they act like normal kids, never
mentioning the past” (Shepler, 2005, p. 198). Shepler argued that international child rights
approaches facilitate child soldiers’ “discourses of abdicated responsibility” (Shepler, 2005,

p.200).
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Shepler interviewed a local NGO worker who characterized the NGO work as bringing
children back to their own appropriate place at the bottom of the social hierarchy. This goal
corresponds to the local understanding of youth but contradicts some of the core tenets of
the CRC in particular, for children to be able to stand up for themselves and make their voices
heard.

While the “Western” conception of innocence makes it easier for Sierra Leoneans to
forgive children for the crimes they committed during wartime, Shepler claims that the child
rights discourse made reintegration more difficult. Some NGO practices harden the child soldier
identity through labelling and list-making and provoke community anger at the inequitable
distribution of benefits to child ex-combatants to the exclusion of other war affected youth.
Shepler continued that the provision of aid for former child soldiers is an example of how
humanitarian aid can buttress patrimonialism in local communities. The promotion of child
rights is meant to improve the social position of children but in fact Shepler claims that they
may just do the opposite. Shepler cited Pupavac (2001) who said that child rights can be seen
as misanthropic and patholosgizing of Southern childhoods.

Shepler believes that the “Western” model depoliticizes youth which is a change from
the previous model in which youth, and the potential of youth revolt served as a check on
abuses. By accepting the “Western” model of youth, Sierra Leonean youth gain something -
ease of reintegration and forgiveness - but they lose something as well, namely a kind of
political agency that is absent from Western youth.

Shepler concludes that studies of child soldiers are most often based on psychology
or human rights frameworks, and both frameworks risk losing the important aspect of people
strategically manipulating those frameworks. If child soldiers are seen only as traumatized, all
the other aspects of his or her reintegration most importantly the social aspects, may be
missed. Shepler directed readers to look into the politics at the base of modern models of
childhood, and by insisting on a historically and culturally nuanced analysis of practice,
understand present forms of power.

The concept of childhood and the cross - cultural validity of age limits have long been
debated. What the scholars like Shepler claim as a “Western” conception is actually based
on a biomedical model of childhood. Neuroscientists argued that children simply cannot
form the required criminal intent regardless of culture. Steinberg (2008) found out that “basic

intellectual abilities reach adult levels before the process of psycho-social maturation is

Journal of Human Rights and Peace Studies, Vol 5 (1), 2019 74



Mary Grace C. Agcaoili / Child Soldiers: Victims or Offenders?

complete.” The neocortex which is the last part of the brain to develop is responsible for
planning, reasoning, impulse control, thinking ahead, regulation of emotions, learning from
experience, and weighing of risks and reward (Casey, Getz, & Galvan, 2008). Moreover, excessive
and repeated stress such as conflict causes the release of chemicals that impair cell growth
and interfere with the formation of healthy neural circuits in the brain. Toxic stress can damage
the brain's stress response system and contribute to premature ageing of the body (Steinberg,
2008).

These studies claim that children cannot distinguish between right and wrong, given
their age and the trauma they have experienced (Aptel, 2010, p. 107). A central element of
international crimes is that they are committed through the application of coercion,
manipulation and propaganda, and children are especially susceptible. Children frequently
engage in splitting or dissociation, where they break off from their past identity, construct a
new one in line with the new world, and act accordingly (Aptel, 2010, p.108). Consequently,
it becomes difficult to blame children. However, an interdisciplinary rather than purely
legal/human and child rights approach is critical in understanding and responding effectively
to child soldiers.

The view that children are autonomous individuals, fully fledged beneficiaries of
human rights with agency, resilience and coping mechanisms (Hinton, 2008, p. 285) is not
contrary to the CRC. This view is the rationale behind the very existence of the CRC- children
as active holders of rights. The CRC struck a balance between these two schools of thought
(Eide, 2006, p.3). Hence it introduced doctrines such as evolving capacity and minimum age
of criminal responsibility.

While Shepler and other scholars argue that there are children who voluntarily choose
to join armed forces or groups, the Special Court for Sierra Leone pointed out that the
distinction between voluntary and forced enlisting for children is somewhat contrived, given
their age and especially given the context of rampant human rights abuse (Aptel, 2010, p. 77).
As the UN Special Representative of the Secretary-General for Children and Armed Conflicts
stated to the International Criminal Court:

In most conditions of child recruitment even the most ‘voluntary’ of acts are taken

in a desperate attempt to survive by children with a limited number of options.

Children who ‘voluntarily’ join armed groups often come from families who were

victims of killing and have lost some or all of their family or community protection
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during the armed conflict. Many ‘volunteer’ recruits soon become disillusioned but
are not able to leave due to fear of being killed. Many children who try to escape
are executed in order to serve as an example to the other children (Aptel, 2010, p.

78).

The nature of contemporary warfare is such that the line between perpetrator and victim is
often unclear (Derluyn, 2015, p.3). Not only is it difficult to distinguish whether a particular
child had the necessary intent, even where it seems like the child might have exercised
agency, the voluntariness of that choice is questionable at best.

Linked to the biomedical and neuroscientific model is the psychosocial perspective.
Most of humanitarian interventions for former child soldiers are framed as ‘DDR’ -
disarmament, demobilization, rehabilitation and reintegration- to repair the damage that was
caused by traumatic experiences during warfare (Coppens et al, 2012, p.329). Post traumatic
stress disorder (PTSD), depression, and anxiety are just some of the effects of involvement in
war (Bayer, Klasen, & Adam, 2007, p. 298). Possible interventions under this framework would
be counselling and therapy as well as vocational training and psycho-educative programs and
longer -term support like follow up with the child and family even after the child’s return to

the community.

The role of transitional justice

Often, former child soldiers who return to their commmunities continue to be stigmatized and
discriminated by community members who consider them as perpetrators (Derluyn,
Vindevogel, & De Haene, 2013). The community members are of the opinion that humanitarian
agencies are rewarding former child soldiers while civilian victims do not get anything. This
fuels feelings of hatred and injustice among community members. Transitional justice plays
on important role in the reintegration of child soldiers in their communities.

The UN Secretary General defined transitional justice as “the full range of processes
and mechanisms associated with a society’s attempts to come to terms with a legacy of large-
scale past abuses, in order to ensure accountability, serve justice and achieve reconciliation”
(Parmar, 2010). The end goal is to build sustainable peace after conflict, using various
mechanisms, including prosecution, truth-seeking, reparation and institutional reform (Van Zyl,

2003, p. 6).
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Transitional justice emerged from the political transitions of the 1980s and 1990s, such
that the focus has predominantly been on civil and political rights and corresponding
international crimes like killings, disappearances and torture. Little attention has been directed
towards violations of economic, social and cultural rights, discrimination, marginalization and
resulting distributive justice. Yet, these are often the root causes of violence and war and are
more relevant to the needs of children and child soldiers (Derluyn, 2015, p.5). An example is
the recruitment of children such that they are deprived of an education, erased of their
identities and social ties, and especially if they are girls, forced to endure sexual violence.
Transitional justice offers three distinctions of victimhood. One is between individual and
collective victims, between direct victims, and first and second-generation victims. This
distinction is relevant in identifying who can participate in transitional justice mechanisms
(Bloomfield, Barnes, & Huyse, 2003).

However, transitional justice has not paid attention to the value of child participation
in transitional justice mechanisms either as victims or perpetrators. Concern about protection
at times jeopardize participation. Debates about the evolving role of children and their role
as citizens or citizens in training are not new but these debates have not been part of the
transitional justice discourse. Genuine youth participation with their best interests protected
helps them grow as citizens. Another area of transitional justice that affects children the most
is the systems and procedures for reparations set up in many jurisdictions (Ang, 2006). Aside
from reforming institutions and mechanisms to make them child friendly, there is a need to
develop alternatives other than purely criminal or judicial forms of accountability for child
soldiers. While the community may demand that those responsible for gross violations be
prosecuted and punished (Van Zyl, 2003, p. 6), the problems with prosecuting children are
many as previously discussed. Furthermore, the criminal justice system was designed for
societies where legal violations are the exception. When violations are the norm, this system
does not have the time nor resources to prosecute everyone while remaining fair and
governed by due process (Van Zyl, 2003, p. 6). There is more to transitional justice than
prosecution though, and many non-judicial mechanisms can be deployed. Given the multiple
aims that can be satisfied, it is better for children to engage in reconciliatory processes, such
as mediations, truth commissions, community dialogues or adaptations of a genuine juvenile
justice system (Aptel, 2010, p.109). If reconciliatory processes are handled appropriately,

children can acknowledge their responsibility and express remorse, while also explaining their
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victimization and desire for reintegration into their families and communities. This is not to say
alternative methods are a panacea, as truth-telling can reveal the full extent of children’s
crimes, but this can also deconstruct what happened, as well as how and why. In this manner,
newfound understanding can break down the stigma and discrimination against child soldiers
(Aptel, 2010, p.109). It is important for everyone to acknowledge the harm and the wrong
committed. Societies that have experienced mass atrocity must now contend with suspicion
and hatred. If steps towards reconciliation are not taken and truth and accountability are not
satisfied, then problems like revisionism, a return to abuse, and the deepening of distrust and
disillusionment are all possible (Van Zyl, 2003, p.7).

It is also important for victims to tell their stories to receive some closure. This must
be done in a safe and respectful manner to protect children who are viewed as both victims
and perpetrators. As a founder for the Network for Young People Affected by War has raised,
in the context of trials: “Young war victims were once forced to commit the most horrible
atrocities, all the architecture of adults. And today we ask them to tell in detail how they
were forced by the defendant to kill their parents or relatives, rape their sisters or mothers”
(Siegrist, 2010, p.20). The “why” of transitional justice is therefore especially important.
Identifying the exact aims of transitional justice can determine the right mechanisms and how
to deliver them (Smith, 2010, p.47), such as the provision of appropriate support that meet
children’s material, medical and psychological needs (Derluyn, 2015, p.9).

Identifying victims’ cultural values is essential to shaping processes in line with the
local context. For example, the Grace Machel study highlighted children’s participation in
traditional healing practices enabling reintegration while protecting and supporting children.
At the same time, these practices might simply reinforce social inequalities and discrimination,
such as gender bias. While romanticizing such practices is clearly problematic, factors such as
the CRC’s call to consider the best interests of the child in Article 3(1) and the evolving
capacities of the child in Article 5 requiring varying standards of protection, participation and
autonomous decision-making cannot be ignored. Utmost consideration for both internationally
agreed upon principles and local perspectives is imperative.

Reparations can come in the form of material assistance such as bursaries,
psychological assistance like trauma counselling and symbolic measures such as memorials.
It is especially challenging to determine whether to differentiate between categories of victims

and among victims within a category. Offering child soldiers educational and psychological
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support is the only humane option, and one also in the State’s best interests in the long run.
However , acknowledging that these categorical approaches generate community resentment
requires more coordinated interventions. The community cannot be left behind, but rather,
rehabilitation, reintegration and reconciliation should extend beyond individual recovery to
community and societal recovery, in the interest of long-term peace building (Derluyn, 2015,
p. 10).

Finally, transitional justice requires changing institutions responsible for human rights
abuses, and preventing those responsible from holding public service positions (Van Zyl, 2003,
p. 8). If those responsible for exploiting children as tools in armed conflict face no
repercussions, but instead are given roles in rebuilding the country, the chances of lasting
peace and improvement are slim. Carefully crafted, transitional justice processes, such as truth
commissions, can provide opportunities for genuine participation as part of a national process
aimed to help shape a new foundation for a society based on respect of rights of everyone

especially children and civic trust (Ladisch, 2013).

Conclusion

Despite the 30 years that passed since the CRC was adopted, the conception of childhood
has been an ongoing debate. The CRC’s conception of childhood is based on neuroscience
and child rights. The child has evolving competency and agency, requiring equal human rights
that allow autonomy and social participation, as well as supplementary rights for children
accommodating their specific vulnerabilities (Hanson, 2011, p. 40).

While human rights advocates and humanitarian agencies tend to emphasize the image
that child soldiers are incapable victims of adults’ abusive compulsion, stripped from legal
agency and without any accountability, some scholars like Shepler believe this does not fully
correspond with prevailing pedagosgical and jurisprudential discourse, nor represent the broad
range of child soldiers” own perceptions of their role (Dekker, 2009, p. 17).

As the contrasting arguments suggest, the nature of modern warfare and the toll it
takes on individuals and societies are complex. In most cases, children are forcibly recruited
while in other communities, the children form part of the very fabric of the community that
support the conflict. The ethnic nature of most conflicts can turn every civilian into a potential

victim or a perpetrator ready to defend the group’s interest (Barenbaum, Ruchkin, & Schwab-
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Stone, 2004, p. 41). In the field of international development and humanitarian aid, enough
on-the-ground research and documentation exists such that one-sided views or one-solution-
fits-all approaches are generally known to be problematic and often ineffective. The same is
true for responding to the impacts of armed conflict on child soldiers and their communities.
If employed appropriately and adapted to local contexts, however, transitional justice
mechanism which emphasize reconciliation provide viable options for starting the recovery
process. Education and awareness on how child soldiers were exploited is crucial for
community understanding.

The 2009 Conference on Children and Transitional Justice, convened by the UNICEF
Innocenti Research Centre, established the key principles for children and transitional justice
to inform efforts on involving children in transitional justice processes. Children should
primarily be considered victims, and consistency and coherence is required in applying the
near universal application of the CRC. There should be alternative measures for holding
children accountable in a variety of legal and non-legal mechanisms such as non-judicial
accountability, amnesties, community dialogues, and juvenile justice approach. There should
also be reconciliation processes where social and societal rebuilding of networks is facilitated
including in humanitarian assistance. Development assistance which address root causes of
conflict as well as the structural, cultural and direct violence should be made available.
Moreover, child rights should form part of peace building, peace-making and peace keeping

processes.
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have led trade unions to find their own channels to create awareness about
abuses, for instance through exercising pressure on buyers and engaging in
cross-regional and international collective trade union activities. Lastly, this
paper concludes that new key players must be identified to put forward a
positive outlook on the respecting and promoting of trade unions. Findings
were entirely drawn from secondary data, such as journal articles, reports

and news.

Introduction

In our neoliberal world in which the accumulation of capital and the creation of wealth are
on the agenda of many individuals, businesses, and governments, the exploitation of people
in lesser-developed, labour-abundant countries (also referred to as 'Global South’) has been
widely accepted for many decades, even centuries.? This is not only related to the fact that
countries belonging to the Global South are usually cheaper in production costs, including
wages. An undeveloped legal framework and a lack of protection of workers have paved the
way for widespread workers' rights violations (Salmivaara, 2017). Cambodia and its garment
industry are a case in point: Ravaged by the brutality of the Khmer Rouge, the country was
soon after exploited by international companies and by some of its own people. Anxious to
secure foreign direct investments in a politically stable environment, the newly-established

government began oppressing people's rights, which has lasted until this very day.

One of the rights most violated under neoliberalism are trade union rights (Peoples
Democracy, 2019), i.e. the rights and freedoms related to expression, association and
assembly, collective bargaining, and to form and join a trade union. While the Cambodian
government has committed itself to legally binding, international human rights instruments as
well as national labour laws, there is a gap between theory and reality. This is especially visible
in the garment industry, according to Salmivaara (2017), who simultaneously discusses possible

solutions to this dilemmma:

2 The author acknowledges the variety of countries that are part of the Global South, and the impact that different
government systems, histories and cultures have on trade union rights. For example, Chile and Uruguay are often regarded
as "social democracies" while Bolivia, Ecuador and Venezuela are referred to as "democratic socialists", and trade unions are
mostly very powerful in these countries (Dunkerley & Whitehouse, 1980; Iber, 2016). In the context of this paper, "Global

South" refers to developing countries that a.) are specialised in manufacturing, and b.) are governed by authoritarian regimes.
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[The] garment industry is an example of how production is organised into
global supply chains, at the bottom of which work is precarious and labour
rights violations widespread. These problems have been interpreted as
consequences of ‘governance gaps’, which, it is argued, must be filled
with new forms of regulation that complement and go beyond the traditional
state-centred ones. 'New Governance' is presented as a shift away from top-
down models to more participatory settings, where regulatory functions are
shared among stakeholders and binding law and treaties give way to softer,
more flexible forms of regulation (Ruggie, 2014; Abbott & Snidal, 2009, as cited
in Salmivaara, 2017, p. 329).

Simultaneously, Salmivaara (2017) reflects on the impact of CSR:

In the garment industry, this shift ['New Governance'] is reflected in the
privatisation of labour rights regulation and the growth of monitoring and audit
regimes associated with the discourse of corporate social responsibility

(Salmivaara, 2017, p. 329).

Nowadays, buyers are expected to take charge of the human rights discourse in sourcing
countries instead of following a strict financial agenda. This is a trend largely thanks to the
connecting nature of globalisation, for example through the ease of sharing information
worldwide through the internet, in which end-consumers and other members of civil society
have become aware of widespread workers' violations, and are demanding more responsibility
from companies. As businesses are now being held socially accountable for their abuses, many
began implementing CSR into their operations, a concept which will be discussed in detail in

this article.

The author selected CSR instead of other standards, for instance the United Nations
Guiding Principles on Business and Human Rights (UNGPs) or the Environmental, Social, and
Governance (ESG) criteria, due to the adoption of the ASEAN Guidelines for Corporate Social
Responsibility on Labour in 2016. Despite the guideline's non-binding nature, the ASEAN
Services Employees Trade Union Council (ASETUC) supported this initiative, "underlying its

importance for the respect of workers’ fundamental rights. Its reliance on intemnational
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standards and the fact that the guidelines enhance the crucial role of the private sector in

social and environmental matters are also recognized" (Cauqui, 2017, paragraph V).

The structure of the paper is as follows: Part 1 discusses the human rights mandate
that trade unions follow, making it more evident what these rights entail and how they could
be a perceived threat to governments. This is especially important in the context of ASEAN,
which is a region that tends to overrule peoples' dissent on a regular basis. Part 2 focuses on
trade unions in ASEAN, and provides a case study on Cambodia's garment sector. Part 3
discusses CSR development, and how it is conducted in ASEAN. This will be followed by a

conclusion.
PART 1 - Connecting the dots: Trade unions, human rights, and economic development

Trade union rights are a dimension of many significant rights, the most essential ones
in the context of the advancement of trade union rights being the freedom of expression
(Freedom 1), the freedom of assembly (Freedom 2), the freedom of association (Freedom 3),
the right to form trade unions (Right 1), and the right to collective bargaining (Right 2). It would
not be useful to discuss all rights incorporated by trade unions, e.g. the right to work, as this

right is not considered a threat to governments.

The freedom of expression is a right manifested in two of the most important human
rights instruments, i.e. the Universal Declaration of Human Rights (UDHR) (U.N.G.A., 1948) and
the International Covenant on Civil and Political Rights (ICCPR) (U.N., 1966a). In Article 19, the
UDHR states that "everyone has the right to freedom of opinion and expression; this right
includes freedom to hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers", which is echoed by the

ICCPR's Article 19:

Everyone shall have the right to hold opinions without interference. Everyone
shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds,
regardless of frontiers, either orally, in writing or in print, in the form of art, or

through any other media of his choice [...].
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While freedom of expression itself already carries an immense value to every human, being
able to share one's opinions in any other social setting is essential for a "free and open society"
and plays "a significant role in countries’ democratic transformation" (International Labour
Organization (ILO), 1998). As Maina Kiai, former UN Special Rapporteur on the Rights to
Freedom of Peaceful Assembly and of Association, described it: "these rights protect peoples’
ability to come together and work for the common good." (Kiai, n.d.) Therefore, the freedoms
of assembly and association must be included when presenting and analysing the freedom of

expression.

Besides the representation of the freedom of expression, assembly and association in
the UDHR and the ICCPR, the ILO has created its own internationally recognised set of
instruments for the protection of these freedoms. Those conventions are called Convention
87 (Freedom of Association and Protection of the Right to Organise Convention) and
Convention 98 (Right to Oreanise and Collective Bargaining Convention) (ILO, 1948; ILO 1949).
While both Conventions cover the freedoms of assembly, Convention 87 also focuses on the
freedom of association. What is significant about Convention 87 is that it not only discusses
the freedoms and rights of workers, but also establishes a protection mechanism to secure
these rights. While other international human rights instruments often point out the
importance of independent monitoring bodies, the ILO is very specific in its phrasing, and even

incorporated this in its Convention title.

Furthermore, the right to collective bargaining is essential in the creation and operating
of trade unions, and is clearly manifested in important international human rights documents.
As ILO Convention No. 154 (ILO, 1981) defines it, collective bargaining refers to "all negotiations
which take place between an employer, a group of employers or one or more employers'
organisations, on the one hand, and one or more workers' organisations, on the other." Mostly,
those negotiations take place under or with the support of trade unions. Therefore, many
human rights instruments do not mention "collective bargaining" as ‘expression’ or a right, but
rather refer to trade unions. In the UDHR, the right to collective bargaining is very
straightforward. For example, Article 23 §4 states that "everyone has the right to form and to
join trade unions for the protection of his interests", which is a very clear indication about the
role of trade unions. In the ICCPR, Article 22 describes the right to join trade unions as follows:

"Everyone shall have the right to freedom of association with others, including the right to
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form and join trade unions for the protection of his interests." The use of language in both the
UDHR and the ICCPR is very significant to describe the intentions behind the freedom of
association: to protect one's interests. This could be used as first indicator why those specific
rights rarely thrive in authoritarian governments. The International Covenant on Economic,
Social and Cultural Rights (ICESCR) (U.N., 1966b) is very precise in its description of trade union-
related rights and freedoms. In Article 8 §1, it provides detailed rights in 4 sub-points, i.e. the
right of everyone to form trade unions and join the trade union of his choice, the right of trade
unions to establish national federations or confederations, the right of trade unions to function

freely, and the right to strike.

The relevance of trade unions in the Global South

So far, this paper established that trade unions incorporate various human rights, which
are embodied in important international human rights instruments. Due to the nature of trade
unions - bringing together a group of people who demand an improvement of their work lives
- they remain challenged by both governments and businesses that operate under oppressive
systems inspired by neoliberal structures. This is not only the case in lesser-developed
countries but is also visible in countries that are part of the Global North, such as Belgium,
France, Italy and the UK (European Trade Union Confederation (ETUC), 2019). At this point, it
is noteworthy to mention that this article does not focus on trade unions in terms of their
overall success rate to bring about positive change, but rather on the fact that they are a

human right defined by legally-binding human rights documents.

Focusing on the Global South, the author notes a common oppression of trade unions
and trade union-related rights. This is mostly related to state priorities in terms of economic
growth and development, oftentimes not exclusively but strongly related to investor
confidence and the resulting flow of Foreign Direct Investment (FDIs). The right to protest and
voice worker concerns, criticism of the government itself as well as foreign investors is often
met with violent response on behalf of the state, as it is regarded a threat to a stable
environment which creates or furthers economic growth and wealth. Therefore, countries that
are part of the Global South often do not embrace trade unions and their rights, and

oftentimes even prohibit them.
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Human rights realisation under neoliberal agendas

Neoliberalism, an important ideology characterising the perspective of the government
and factories, focuses on creating unregulated markets and privatisation to the highest extent,

which oftentimes leads to the creation of political elites. Therefore,

neoliberalism, as the de facto only available political and economic option has
had catastrophic effects on society and the environment. When only that
which produces more wealth and power is sought working people and the
environment end up becoming mere resources and sources of wealth and are

mercilessly plundered accordingly (McCann, 2016, paragraph IV).

Literature discussing the adverse impacts of neoliberalism mostly surrounds the exploitative
nature of its policies, citing authoritarianism as the most common feature of neoliberal power
to "remove key decision-making arenas from democratic control" (Bruff, 2014, as cited in Clua-

Losada & Ribera-Almandoz, 2017, p. 29). Harvey (2005) writes:

In response to the financial crisis of the 1970s, the Wall Street-Treasury nexus
in concert with the World Bank and the International Monetary Fund (IMF)
sought to reconstruct the global power (im)balance by attempting to eliminate
any inklings of collectivism in the global South through the imposition of brutal
forms of economic discipline. For some this represents ~ the  heart  of
neoliberalism, which has been considered as a class reaction (Harvey, 2005, as

cited in Springer, 2017, p. 235).

This shows that neoliberalism has been at the forefront of human rights violations, especially

trade union rights, for decades.
Part 2 - Trade unions in ASEAN

As mentioned earlier, documents such as the International Covenant on Civil and
Political Rights are main defenders of rights related to trade unionism. In this region, the ASEAN
Human Rights Declaration (AHRD) recognises the freedoms of expression and assembly as well
as the right to form trade unions. Besides those international documents, also national
constitutions, labour laws and specific trade union laws exist. However, many ASEAN countries

not only ignore people's rights but actively diminish, deny, and even erase human rights in
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the region. Already 26 years ago the Asian Cultural Forum on Development (1993) found the
"violation of civil and political rights of the people is being justified in the name of economic
development. The issue of development is being presented as an option, which is
incompatible with the rights of people" (Asian Cultural Forum on Development, 1993). This is
confirmed by Petcharamesree (2013) who writes: "ASEAN claims that political rights and civil
liberties could be a hindrance to economic development and social or public order. There
has always been a trade-off in which economic, social and cultural rights have been given
priority over political and civil rights" (Petcharamesree, 2013, p.56). Thus, ASEAN governments'
negative perception of trade unions finds its roots in what those unions stand for: the people's
right to associate, assemble and express themselves. This is in direct relation to national
economic development agendas under neoliberal policies, and the overwhelming power of

businesses.

While Kuruvilla, Das, Kwon, & Kwon (2002, p.5) describes trade unions in this region as
heterogeneous due to different definitions and meanings in the various member states, a
common pattern of discrimination remains visible throughout the region. For example,
Cambodia's new Law on Trade Unions, implemented in 2016, gives the government an
increased control over trade unions. Through a more challenging union registration process, it
has become more difficult for people to form and register unions, which gives the government
the power to continuously push down trade union activity (Yon & Chen, 2017). This is similar
to Malaysia, where union registration may be refused by ministries at any time without the
need to provide any justification. In Vietnam, the emerging of an independent trade union
movement in the years 2006 and 2007 was met by aggressive government response, with
supporters being arrested and detained, while others faced severe intimidation (Human Rights
Watch, 2009). Lastly, in Laos, the state holds the right to define the status, rights and
obligations as well as the system, structure and financial management of trade unions, thus
failing to accord to unions the right to determine their own structure, rules, administration or
activities. Moreover, employers are legally not obliged to enter into bargaining talks with

unions, adding further conflict to trade union effectiveness (Serrano, 2017).
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Trade unions in Cambodia, and the impact of national legislations on freedoms and

rights

Since the garment sector is one of Cambodia's flagship sectors assuring economic
stability and growth for decades, it is also the most vulnerable and exploited. This has a
negative impact on the implementation, respecting and promoting of garment workers' rights
(Smith, 2015). Neoliberal ideologies implemented by the government as well as international
brands illustrate the nature of human rights in the country: While there is the theoretical legal
framework guaranteeing workers' rights, Cambodia's government behaves differently in
practice. By erasing workers' rights as much as possible, the government manages to maintain

investor confidence and, hence, economic growth in one of its main sectors.

Besides the country's ratification of international human rights documents, Cambodia
has included the freedom of expression, association, and assembly in its Constitution of 1993,
and various labour- and trade union- related laws. The Constitution's Article 41 says: "Khmer
citizens shall have freedom of expression of their idea, freedom of information, freedom of
publication and freedom of assembly" while Article 42 mentions the right of people to
"establish associations and political parties." Regarding collective bargaining and trade union
formation rights, the Constitution's Article 36 states that "Khmer citizens of either sex shall
have the right to form and to be members of trade unions." Besides the country's constitution,
recent years have seen further legal implementation of workers' freedoms and rights, for
example its labour law formulated in 1997. While there is no mentioning of the freedom of
expression and assembly specifically, the Cambodian Labour Law has dedicated a whole
chapter to the freedom of association and collective bargaining rights. For example, Article
266 states people's right to "form professional organizations of their own choice for the
exclusive purpose of studying, promoting the interests, and protecting the rights, as well as
the moral and material interests, collectively and individually, of the persons covered by the
organization's statutes." Further, Article 267 goes on to define the rights of unions in terms of

administration, self-determination, and autonomy (Cambodian Labour Law, 1997).

In addition to the country's labour law, the National Assembly adopted a Law on Trade
Unions in 2016 (Ministry of Labour and Vocational Training (MLVT), 2016), which was criticised
by civil society organisations and human rights advocates. Under this new law, at least 20

percent of the workforce is required in order to form a union, making it virtually impossible
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for workers in smaller garment factories to meet this requirement (Palatino, 2016). Moreover,
the inclusion of age and literacy - among other requirements - for union leaders "can be read
as restrictions on the right of workers" (ibid). This is echoed by the International Trade Union
Confederation (ITUC) (2016), stating that this new union law "would among other things impose
new limits on the right to strike, facilitate government intervention in internal union affairs and
permit third parties to seek the dissolution of trade unions" (ITUC, 2016). The Labor and Human
Rights’ Defenders Alliance (HALDA) openly declared the new trade law as unconstitutional:
"The new Trade Union law should align with the Cambodian Constitution, UN’s International
Covenant on Economic, Social and Cultural Rights, and ILO Conventions 87 and 98 which it
currently does not" (HALDA, as cited in Demetrianova, 2016, paragraph III), illustrating how

even national laws interfere with each other.

While the MLVT and the government-friendly Garment Manufacturers Association in
Cambodia (GMAC) stated in a 2015 report that 90% of the country's 3,000+ labour unions
represented garment workers (Garment Manufacturers Association in Cambodia (GMAC), 2018),
the mere existence of trade unions is no indicator for the respecting of workers' rights. Firstly,
many of those unions are so-called yellow unions, which are controlled by factories and the
government itself (Rollet & Baliga, 2015). Secondly, independent trade unions and their
members frequently suffer from discrimination by their employers. A 2015-report by Human
Rights Watch (HRW) found that factories regularly tried to break up unions. Several union
representatives reported that "as soon as workers initiated union-formation procedures, factory
management would dismiss union officer-bearers or coerce or bribe them to resign, thwarting
union formation" (Human Rights Watch, 2015, paragraph XXIV). This so-called ‘union busting’
often leads to workers deciding not to join a union in fear of losing their jobs, making them

even more vulnerable to mistreatment at the hands of their employers.

Simultaneously, the role of independent unions, the rights of workers as well as the
gap between theory and practice is also visible when it comes to international brands. While
Cambodia is one of the main producers of many buyers - all who have adopted and published
various CSR strategies in the past - human rights violations are often met with limited or no
protest from the buyers' side. This is eventually very critical to the understanding of trade
unions in the present and future, raising the question how trade unions will ever effectively

operate without discrimination at the hands of governments, employers, and international
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brands. Thus, it was surprising when, in mid-January 2014, 30 brands and unions together sent
a letter to Cambodia's Prime Minister Hun Sen in mid-January 2014, asking to "immediately
engage employers and unions to negotiate a resolution to this crisis and to lay the foundation
for credible and regular dialogue between workers, employers and government"” (IndustriALL,
2014, p. 1) after garment workers clashed with security forces. In terms of trade union rights,
they demanded "the introduction of a legal framework that is consistent with ILO Conventions
87 and 98 as the foundation for effective industrial relations" (ibid). Also noteworthy is the
2018- creation of a tripartite National Council on Minimum Wage (NCMW) in 2018 (GMAC, 2018)
portrayed the collective power of workers under authoritarian rule to make use of their

freedom of expression, assembly and association as well as their right to collective bargaining.

PART 3 - CSR practices in ASEAN

In the past and present, businesses operating in ASEAN were actively involved in human rights
violations - partially due to the negligent nature of ASEAN governments, which were focusing
more on pleasing foreign investors rather than putting pressure on them. This is also evident
by looking at the ASEAN Socio-Cultural Community Blueprint 2009-2015, which was the only
of three blueprints incorporating CSR. Pushing CSR into the socio-cultural sphere demonstrates
a misinterpretation of economic and political responsibilities of ASEAN governments towards
their workforces, but also shows regional fear to see CSR as an important tool to be
implemented and considered. While now both the Economic and Political-Security Blueprints
incorporate CSR in their works, preferred CSR practices in the region remain purely
philanthropic, lacking a focus on social responsibility and stakeholder responsibility. Instead,
companies tend to donate parts of their profits or support educational infrastructure projects,
for instance in rural areas which lack schools. Additionally, a 2014-Thematic Study on CSR and
Human Rights in ASEAN conducted by the ASEAN Intergovernmental Commission on Human
Rights (AICHR) showed an "unfortunate lack of consensus on the definition of CSR has led
experts and practitioners to define and interpret the term freely as best fits their purpose,
resulting in definitions and interpretations that are often biased by underlying value-
judgements and ideologies" (Thomas & Chandra, 2014, p.3). Moreover, as the study found, the
weak points of CSR in the region mainly revolved around the perceived voluntariness of CSR

practices. Thirdly, another issue was the common top-bottom approach used by companies,
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in which CEOs made decisions without understanding or knowing basic human needs. Fourth,
CSR activity heavily depended on ASEAN countries' economic statuses, and mostly covered

anti-corruption and transparency.

Nevertheless, in 2016, ASEAN adopted the ASEAN Guidelines for Corporate Social
Responsibility on Labour. While participants criticised the guidelines, for instance, for "the non-
binding nature of the guidelines and the weak incentive for implementation" as well as "the
non-assignment of responsibilities for the actors and the weaknesses of the text on some
issues such as wages and social security", they were nevertheless a noteworthy step towards
the recognition of rights inherent to trade unions (Cauqui, 2017, paragraph II). Also, Cauqui
(2017) found that "the guidelines remain a useful tool for trade unions to improve working
conditions in the region" (Cauqui, 2017, paragraph X). This portrays the challenges but also
opportunities that ASEAN member states have opened up to in their effort to recognising

labour rights and business duties.

Despite a number of companies committing themselves to the greater cause of CSR in
Cambodia, the absence of CSR-specific laws and inadequate definitions of CSR lead to
obstacles in meaningfully implementing CSR. Ith (2017) writes: "Misconceptions and a lack of
regulation for CSR in Cambodia are the main challenges facing ethical business practices in
the country. Cambodian business leaders ... rarely see the potential benefits and importance
of incorporating CSR practices into company policy" (Ith, 2017, paragraphs I-IV). The legally
non-binding nature of CSR strategies as well as a companies' own interpretations of CSR-

related duties pose a threat to trade union rights and freedoms.
The relationship between CSR and trade unions

Since neoliberalism leads to the oppression of workers' rights and hence trade unions
in the Global South, the author of this paper considers modern CSR as a direct response to
civil society's concerns over workers' violations. Hossain & Semenza (2017) note that "union
leaders have acknowledged buyers' pressure as the best alternative to enforce labour

standards at the factory". At the same time,

tripartite industrial relation systems are not too instrumental to bring changes
in labour practices due to unequal power relations among the actors.

Consumers and citizens” movements can exert extreme force on the global
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buyers and state respectively to maintain labour standards at workplace

(Hossain & Semenza, 2017, pp. 552-554).

At the same time many governments are corrupt and give leverage to employers when they
should not, making trade unions less powerful. Thus, trade unions mainly face the challenge
of competing against governmental economic agendas as well as businesses' profit margins.
As such, multinationals operating in the region have greater power to undermine trade union

rights (Marginson, 2016).

Therefore, unions have created two types of response to business activities, which are
defensive (through strikes) and proactive (proposing strategies for collaboration). In this
respect, both responses can play on either a local, national or transnational ground. The
transnational ground applies mostly when local strategies do not work any longer, and they
usually come in the shape of global unions supporting each other, the exchange of information
to coordinate claims made, or the harmonising of work conditions. Additionally, many unions
have not integrated CSR in their agenda due to existing mistrust in businesses and other
numerous factors, for example whether unions are operating within a coordinated or liberal
market economy, the ideological stance of unions (left-wing unions are historically less
interested in CSR), and the history of their country. Hence, trade unions often use transnational

action as a last resort (European Trade Union Institute, 2015).

One example is the case of Swedish clothing company H&M: After various protests
against H&M-producing factories in Cambodia, Bangladesh, Turkey, Italy and other countries,
trade unions publicly directed their frustrations towards H&M. As a result, the reputation of
H&M suffered, leading the company to sign a permanent agreement for trade union and
collective bargaining rights in 2016. Moreover, the company also collaborated with IndustriALL
Global Union to jointly train its direct suppliers and their workers in how to improve relations
and dialogue between social partners (Hennes & Mauritz (H&M), 2016). In a specific case related
to Cambodia, the American chemical company DuPont failed to respect its own CSR
commitments regarding garment workers producing the company's medical and industrial

coveralls. As the Community Legal Education Center (CLEC) (2015) reported:

DuPont suppliers have consistently engaged in union discrimination in violation

of the Cambodian Labour Law. In the last two years, at least 115 union leaders
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and members have been terminated from DuPont suppliers in Cambodia.
Further, workers at peaceful strikes have been brutalised, including pregnant
women. ... DuPont reported $7.5 billion in 2014 third quarter net revenue yet
their Cambodian supply chain workers are denied their most basic right to

freedom of association (CLEC, 2015).

This example illustrates corporate power in a country, which is governed by a corrupted
government operating under neoliberal structures. While the concerned company had in fact
put CSR strategies in place, it nonetheless ignored trade unions. Hence, trade union rights

seem to be regarded as incompatible for many businesses.

PART 4 - Conclusion

This paper looked at how trade unions operate within ASEAN, and how CSR strategies influence
trade union activity in this region. It was established that countries belonging to the Global
South suffer from exploitation at the hands of industrialised countries, which is especially
visible in the manufacturing sector. While ASEAN has made progress, for example through
participating in the ASETUC Initiative, the 2016 ASEAN Guidelines for CSR on Labour, the new
2025-ASEAN Community Blueprint, the ASEAN CSR Network, and the ASEAN Action Plan for
CSR, a general lack of convergence of labour laws in ASEAN can be largely explained by the
diverse historical, geographical, political, cultural and socio-economic contexts. Moreover,
even with national and international legal frameworks in place recognising and acknowledging
union rights, the region's emphasis is mostly put on economic development and growth. Many
ASEAN member states struggle to see human rights as an important factor in the development
of their countries, especially in terms of political and civil rights, which are often regarded a
barrier toward greater economic development (Petcharamesree, 2013). Thus, human rights-
related conflict has widely been regarded as result of ASEAN's path to greater economic

Success.

Trade unions remain immensely challenged in two realms, i.e. the economic and the
political one. The vulnerability of labour rights, and therefore also trade union rights, was firstly
found to be related to neoliberal structures (Blanton & Peksen, 2016). While governments

seek to assure economic development and maintain investor confidence at the expense of
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human rights, neoliberalism also has negative effects on local politics, reflected in
authoritarianism and corruption while focusing on creating unregulated markets and
privatisation to the highest extent, which bears a notion of political elite creation within a
society (Cassinerio, 2019). The total control over elections, corrupt state institutions,
repression, and legitimisation of abuse have created a well-oiled machine that works against
the realisation of trade union rights, and the respecting of national and international labour
rights laws and their effective implementation. Lastly, the impact of neoliberal polities and a
corrupt environment has also paved the way for employers to get away with workers' abuse

(ibid).

By looking at the failures of governments to protect, promote and respect human
rights, CSR strategies were also discussed. CSR is an important part of trade union rights due
to the impact of buyers and brands on labour rights, and eventually trade unions. While many
businesses promote workers' rights in theory to keep a clean image in the Western world,
oftentimes the realisation of such commitments as well as a general lack of legal
accountability imposed by Global South governments do not pose a strong enough incentive
for businesses to comply to human rights standards. Therefore, the gap between theory and
practice is not only visible in government attitudes but also in those of international buyers.
Salmivaara (2017) finds: "In the case of Cambodia, the interests of global elites - international
brands and retailers - seem to coincide with those of the local ones - government and
employers" (Salmivaara, 2017, p. 342). This is an important finding: Where a corrupt
government and abusive employers have the same interests as international brands, trade
union rights will face significantly stronger backlash from powerful opponents who oftentimes

face limited accountability and repercussions.

Besides the obvious need for both governments, employers, brands and buyers to be
more accountable in facilitating trade union-related rights, trade unions themselves must find
other channels to create awareness of their abuses. For example, Hossain & Semenza (2017)
writes that "union leaders have also acknowledged buyers' pressure as the best alternative to
enforce labour standards at the factory.. Consumers and citizens' movements can exert
extreme force on the global buyers and state respectively to maintain labour standards at

workplace" (Hossain & Semenza, 2017, pp.552-554). Furthermore, cross-regional as well as
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international collective trade union activities can serve as powerful tool to raise awareness of

trade union abuses.

To sum up, the emergence of non-traditional actors results in employers and
governments alike facing pressures from globalisation processes. At the same time, regional
and global comradery of trade unions provides them with more leverage in defending their
rights. Hence, not only trade unions themselves but also CSOs in general should seize this

momentum for the benefit of trade union rights globally.
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Article History: Analyses on how the minorities survive in a peace-rebuilding attempt in a
Received: 18 March 2019 post-conflict society have always been interesting. Through an 8-year
participant observation in Bosnia, Asst. Prof. Pickering decided to launch this

Accepted: 28 June 2019 interesting ethnographic-style inquiry. Following Varshney’s (2002) suggestion
to overthrow the old studies that looked into just political institutions and
elites, the author begins a study on grassroots perspectives. She finds that
the minorities must solve their daily problems through political choices that
favor the moderate or are inclusive towards the minorities. This book adds
and reminds us that beyond “normal” attention to policies from large bodies

and majorities, there is a lived experience of the minorities that can be

gathered and documented in meaningful ways.

Introduction

This author offers a totally new syllogism out of the old syllogism known in many continents
and regions of post-conflict societies that “after the conflicts, all politicians and donors believe
that they know the best for the people”. The new syllogism is drawn from two premises: first,

ordinary people live, test, and know of some theoretical solutions for their problems and,
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second, better knowledge and experience would expose ordinary people to the real working
solutions for their problems. The obvious conclusion of these two premises would be
“ordinary people would have been the ones who know the working solutions for the

problems”.

The author has been to Bosnia since 1988 to launch a series of ethnographic works to
find out how the minorities in a post-conflict society like Bosnia live and survive the
predicaments faced by the minorities. Believing that an in-depth approach that follows
individuals over time would reveal a meaningful finding, the author followed certain
individuals and families for eight years (1996-2004) to gain insights into how the evolution of
nation-building projects influences ordinary people and how they in turn influence nation-
building (page 12). These insights it was hoped might have offered enlightening voices on why
Bosnia remains divided, why so many minorities feel threatened, and why other post-conflict

areas continue to face tremendous constraints.

The older paradigm of ethnic politics view elites and the institutions they design and
manipulate as creating the overriding incentives and constraints that determine interethnic
relations both in other places and Bosnia. This paradigm later produced Balkan scholars who
have depicted how international policies have failed to convince domestic elites to
reconstruct Bosnia into a stable, self-sufficient, and plural democratic states. Another group

of human rights researchers later focus on the state’s treatment of its minorities.

This older paradigm was overturned by Varshney’s (2002) scholarly work on ethnic
politics who advocates a shift from studies of political institutions and elites; Varshney (2002)
argues that civic networks forged in formal organizations in mixed cities of India explain
variations of interethnic relations. Afterwards, some Balkan scholars take up this mid-level
approach to dig below the surface of politicians and institutions and to scrutinize local activists
instead; studies of grassroots perspectives take the form of techniques such as opinion polls

or focus groups rooted in manufactured settings.

This review is made of seven parts: (1) the division of the book, (2) the questions or
purposes of the whole argument/book, (3) the premises used to build up the argument, (4)
the findings or data collected from the field, (5) concepts used to represent the realities in

the study site, and (6) the complete argument.
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Book Division

The book is set into six chapters. Chapter 1 is set to support the first premise of the author’s
argument that “ordinary people live, test, and know better possible solutions for their
problems” through proof that an interactive multilevel network is truly existing. This network
is made by the nationalizing state, putative external homelands, transnational actors, local
minority activists, and ordinary minorities themselves. Chapter 2 is a testing ground to check
whether interest-based or identity-based theories of grassroots behavior better predict
reactions of ordinary Bosnians to peace-building projects. Chapter 2 also reveals the design of
the ethnographic investigation and the comparative nature of the study. Chapter 3 is really
the data of this study as it comes out of testimony and interviews that reveal how minorities
understand the decisions they make about where to call home, how to rebuild their lives.
These people talk less about money or instructions of political elites but they constantly
stress their desire to live in @ community that accords with the notion of who they are and
where they fit socially. Chapter 4 reiterates and sets deeper details of the strategies that
minorities use to integrate and the factors that influence the development and success of
those strategies. The comparative nature of this study appears in Chapter 5 in which the author
compares the process of minority integration in the primary site (a Bosnian city) to other places
with different levels of urbanization and ethnic dominance. The final Chapter 6 builds up
implications of this study to other places in Eurasia such as Kosovo, Croatia, Macedonia,

Tajikistan and Afghanistan.

The Questions

The big question the author tries to answer is to reveal the ways and strategies of the
minorities to react to peace-building programs in real life. The larger purpose of such a
question is surely to expose the reasons for Bosnia’s persistent division, its minorities’ feeling

of being threatened, and the constraints affecting the minorities (page 13).

The Premises and Argument

The premises thrown by this study can be gauged from the conclusions of the study itself.

The syllogistic argument set in a three-set premise-premise-conclusion for the three questions
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are (1) the minorities must thread along a very complicated interethnic relations (page 139)
within which stand the contributing factors to intolerance (biological ages, social practices,
demographic variables, and others), (2) the minorities must tiptoe around the political
battlefield built up after a series of peacebuilding processes (page 148), and (3) thus, such a
concept of “political choices” exists among the minorities (page 158) to favor moderate or

inclusive political factions or parties or politicians towards the minorities.

The Data

The data as presented in Chapter 3 and 4 could be simplified into two parts: dilemma of
migration or “text” of the minorities’ lives (people returning to their previous homes after
armed conflicts and find themselves as “minorities”) and the plague of politics or the
“context” of the surrounding majorities (the majorities usually bear intolerance that affects
the politics for the minorities’ room for representation). This study tests the two main theories
that explain the reasons and decision-making processes behind migration of former war
refugees to their former homes and villages. The first theory, which is known as interest-based
theory, assumes that ordinary people accept the communal labels, values and interests
promoted by group activists and then use them in their decision about migration. The second
theory, also known as identity-based theory, investigates these contentions (page 87). The
second theory opens the possibility that not all individuals embrace the ideas pushed by
nationalists that interests and values are inextricably linked to ethnicity. The second theory
questions the claims of interest-based theory that ordinary people mechanistically calculate
the costs and benefits associated with decisions according to stable values determined by

ethnic group elites (page 87).

The dilemma of migration has been represented by a widow named Zlata who
returned in 1996 to Sarajevo after spending the war in Serbia caring for her then-ill husband
and young grand-daughters. Born in Serbia, she spent much of her life with her late husband
(a Serb born in Bosnia) in Bosnia. When she returned to Serb-held suburbs in Sarajevo in 1996,
she was able to reenter her apartment before squatters claimed it. Planning to sell her
apartment, she wanted to move away from Sarajevo to Serbia’s Vojvodina province where
her husband was buried. She reported her reason to move back to Serbia’s Vojvodina province

as the following:
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Here [in Sarajevol, I’'m visited only by my friend from my hometown and by
my daughter’s family. | know that my [new Muslim] neighbors don’t want to
have contact with me. Look! Those holes on the wall are from snipers from

the Muslim side. No, | don’t want to stay (page 92).

Zlata felt alienated from a postwar Sarajevo dominated by Muslims displaced from
the countryside that it encouraged her to move away from her home of thirty years. Her
preference to move to Serbia became her only choice when Bosnian authorities rejected her
application to resume receiving social services from Sarajevo rather than from the place of
her displacement (Serbia). This fact illustrates the role of political manipulation of social
services in thwarting returns [of former houseowners]. Later, the author met her again in
Vojvodina province to find her relieved as having left an uncomfortable community in
Sarajevo. Thus, her reason is a combination of attachment to birth place and her late husband,
alienation from the newcomers to Sarajevo, obstruction of Bosnian authorities, and insecurity

of living in Sarajevo.

Zlata’s and many others’ stories reveal a combination of utilitarian factors and
emotional attachments that the minorities use in their decision-making in migratory patterns.
Nela, for example, is a Bosnian-Serb who lived in Sarajevo among Muslim communities and
left the city during the war. Her attachment to a mixed community and to humanism enables
her to use a multiethnic network of pre-war colleagues to help secure her return and re-

employment in Sarajevo (page 97).

The pivotal “context” or the plague of politics that stands as the backdrop of these
many stories is the public support for minority return in the study site. The most dramatic
change among the inhabitants of certain places that express the most opposition to minority
return during the postwar period (December 1995 and December 1999) took place among
Bosnian-Serbs from Serb-dominated areas (18 percent of population surveyed to 42 percent);
from February 2001 to February 2005, populations from Serb-dominated areas (both Serbs
and minorities) increased their support to minority return from 69 to 81 percent (page 142).
The author is torn between two possibilities that this increasing support is caused either by
Bosnians’ internalized idea to accept the idea of minority return or resign to the idea that after
concerted efforts of transnational actors to promote such idea or by the thought that these

returnees are old and less threatening to the majority in the areas where they return (page
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142). The author, however, suggests that realities lie somewhere between these two poles
(page 142). The best attempt to represent this hanging situation is “Bosnians have accepted

coexistence but have rejected multiculturalism” (page 144).

Using some surveys of Bosnians, the author tries to find the underlying factors that
bring both tolerance and intolerance to the idea of mixed communities. The author also
decides to create some factors or measurable parameter to represent “intolerance” such as
“expressed unwillingness to live next to someone of a different religion” as part of a statistical
model to test three sets of factors previously believed as part of intolerance (page 144). These
factors are (1) participation in civic groups that build social capital (NGOs, religious groups), (2)
approval of past and current state-building projects, and (3) socio-economic and demographic
factors found in other settings to affect intolerance of difference. As expected, none of these
factors are conclusively proven in any place as every place/population surveyed has its own
characters. For example, for Serbs in the Republika Srpska, only one social practice (exposure
to divisive rhetoric in religious hierarchy) and one demographic variable (nationalist ideology)

influence intolerance.

The Concepts

The main concepts applied in this study appear in the historical phases of Bosnia’s history
starting in Chapter 1: historical multilevel networks, the post-war multilevel network, and the
better model. Historical multilevel networks appear in a form of regimes that rule Bosnia
through the attempts to wipe out differences through genocide (World War II), assimilation
(Royal Yugoslavia), favoritism of one religion but tolerance to others (the Ottoman Empire), to
one-party control and promotion of cross-communal cooperation (Socialist Yugoslavia). The
Socialist Multilevel Network shared with the Ottomans the notion that successful rule over
the South Slavic people required recognizing the differences among those peoples. In World
War I, Josip Broz Tito promised to end the mass suffering from the ethnic violence and to
establish a Yugoslav state that would treat all nationalities equally. The Post-socialist
Multilevel Network appeared as in the mid-1980s, all the factors that held Yugoslavia
together—international attempts, a mixed economy, protective political system, economic

equality, shared sovereignty—began to crumble.
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Serbia’s  Communist Party Slobodan Milosevic undermined power-sharing
arrangements to set Slovenian and then Croatian elites to accelerate their own moves towards
independence (page 23). Leaders of the dominant group in each republic like Croat elites in
Croatia sought to create nationalizing states that were now oriented against the putative
homeland (Serbia) over its Serb minority and territory. Lacking the glue of genuine agreement
about the future of the country, the parties in the multiethnic coalition quickly deadlocked
governance in Bosnia, setting the stage for minority activists to take control (at the national
level, Serbian party and Croatian party elites were merely minorities unable to exert control
over state politics). Each minority group, however, dominated certain municipalities, and they
quickly transformed themselves into powerful majorities seeking to establish separate states
or “nationalizing states” within Bosnia (page 25). While Bosnian Muslim and Croat leaders
supported Bosnian independence, Bosnian Serbs adamantly rejected Bosnia’s exit from what
was left of Yugoslavia, asserting that they would not be a minority. Bosnian leaders then joined
with Macedonian leaders in advocating a reconfiguration of Yugoslavia into a looser
confederation. Nevertheless, knowing the Muslims were dispersed throughout Bosnia, the
Muslim party SDA argued for a whole, unitary, and ethnically mixed Bosnia. Because Muslims
were interspersed with Croats and Serbs, partition of Bosnia into Serb and Croat “republics”

would require the destruction of multiethnic life and the separation of peoples.

Transnational actors hastened the partition of Bosnia (page 26). The UN refused a
request by the Bosnian government in 1991 to deploy preventive monitors of peacekeepers.
The European Community precipitated violent integration by encouraging Bosnia to hold a
referendum on independence, the success of which was a prerequisite for recognition by EC
members. With Serbs boycotting the plebiscite, the majority of Bosnians (99.7 percent of 63.4
percent of electoral turn-out) voted in a March 1992 referendum to “support the sovereign
and independent state of equal citizens, the peoples of Bosnia and Hercegovian (Muslims,
Serbs, Croats, and members of other nations living in it.” Bosnian Serb activists set up
barricades in Sarajevo to close it off. One day after the EC recognized Bosnia as an independent
state, Bosnian Serbs established a “Serbian republic of Bosnia-Hercegovina” and withdrew
from all Bosnian state institution. Bosnia Serb leaders launched a war with the assistance of
the army and paramilitaries from its putative external motherlands. And so began a war of
everyone against everyone else through expulsions, violence, and murders of different ethnic

groups by the majority ethnic-based groups in the place.
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Some minorities throughout Bosnia fled to putative external homelands either to avoid
becoming targets or to dodge the draft. At the end of the war, more than half of Bosnia’s

population (2.5 million) had been displaced.

The Post-war Multilevel Network (transactional actors) faced a major dilemma about
the displaced minorities. After the U.S-led NATO bombed Bosnian Serb military targets and
infrastructure, international mediators in November 1995 compelled regional leaders to sign
on to an agreement (in Dayton, Ohio). This agreement was signed by the presidents of Bosnia,
Croatia, and Serbia. The transnational actors or “institutional designers” interpreted the
Dayton Peace Agreement and its implications for state-building differently. American
negotiator Holbrooke claimed the goals were “to turn the 60-day ceasefire into a permanent
peace and to gain agreement for a multiethnic state”. Bosnjak leaders portrayed Dayton
Agreement as a reaffirmation of the sovereignty of Bosnia as a unified, multiethnic state and
as reinforcement of the right of displaced persons to return to their prewar homes. Serb
politicians, however, emphasized that the agreement allowed for a separate Serb entity,
complete with its own army and police force (‘a way station on the path to partition” along

ethnic lines); Bosnian Croat leaders shared this Agreement as a way to partition.

The political system that transnational actors imposed on Bosnia at Dayton
complicated an already difficult situation for ordinary people from areas where their ethnic
group after the war was now in the minority. First, Bosnia consisted of two entities: the Croat-
Muslim Federation of Bosnia and the Republika Srpska. The political system was modeled on
consociationalism which guarantees major ethnic groups a role in governing. This political
prescription views the mixing of ordinary people as contributing to conflict. Scholars of
consociationalism themselves recognized that the Dayton power-sharing arrangement did not
create enough incentives for interethnic cooperation among elites and instead encouraged
political conflict—isolation, at best—along ethnic lines. For example, vital interest veto could
paralyze decision-making at the national level; since each group can block national-level

activity, nothing gets done.

Not surprisingly, elites who used violence earlier to try to create homogeneous areas
turned to other means for achieving the same goal after the war. Devolution and the power
vacuum at the center of the postwar political system benefited minority activists most

because they were the ones who exercised considerable power at lower levels of the political
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system and through the parallel informal political, security, and economic networks that were

strengthened during the war.

The multilevel networks at the key points in Bosnia’s past and present emphasize the
dynamic nature of the relationship among actors who influence the behavior of ordinary
minorities. The networks that uncover the roles of local-level players are so often overlooked.
Instead of waiting for the other actors in this series of networks to dictate their lives, ordinary
minorities, in the mere acts of living their daily lives and formulating opinions on events
affecting them, interacted with members of the networks to influence the reconstruction

process in an unexpected new model of ways.

The Complete Argument

The book is set by two main premises. The first is the finding that the minorities must trudge
through a very complicated interethnic relations full of factors or variables correlated to
intolerance. The second is that the minorities must face the battlefield peppered with a rather
imposed peacebuilding processes beyond their clutches. As the conclusion of these two
premises, the minorities must solve their daily problems through political choices that favor

the moderate or are inclusive towards the minorities.

The value of these set of findings and conclusions appear in the implications for other
similar places undergoing peacebuilding processes that could be very complicated. However,
the attempt by the author to throw some statistical tests on the data gathered from a highly
non-probabilistic (or random) sampling procedures should be treated with care. Before
concluding that these findings of statistical parts of her book, the author Paula Pickering needs
to forewarn the readers that any conclusions drawn from these statistical tests are not
supposed to be taken lightly when it goes to the generalization to larger populations of

multiethnic Bosnia.

This book is surely indispensable to anyone working in peace and human rights field
as the information gathered and analyzed in the book is very rich regarding the minorities’
lives and struggle in a hostile and anti-rights environment. To the larger readership, this book
adds and reminds the audience that besides our “normal” attention to policies from large

bodies and majorities, there exists a layer of lived experience that only those who are willing
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to dwell and traverse in everyday lives of people could gather and document in meaningful

ways.
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This article highlights human trafficking in Thailand as an example for the rest of ASEAN to
consider so as to improve the effectiveness of its mechanisms to combat this human rights
violation across the region. The paper presents the problem within the ASEAN legal framework
and highlights the weaknesses of the current regional approach. However, whilst it is beneficial
for ASEAN and Thailand to reflect on the context of human trafficking, some general
perceptions of the situation presented in the article call for further and careful examination
in order to have a clarity and a more accurate understanding of the phenomenon which would
better contribute to a suitable design and improvement of interventions to solve the
problems.

Firstly, further sources or justification to support some claims made in the article are
strongly required. For examples, a source or evidence to support the claim that Thailand is
“the largest sex tour operator in the world” and “[plrices are lowest in the world” (p.108;

italics added by reviewer) are needed. Similarly, the claim that such human rights violations
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“take place in Thailand on regular basis” (p.106; italics added by reviewer) requires further
explanation, so that the claim can be justly warranted.

Secondly, it is problematic to generalise “human trafficking” as “slavery” (p.104) as it
is not always the case; the following two points explain this notion. A) The term “slavery” is
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defined by 1926 Slavery Convention, Article 1, as “[s]lavery is the status or condition of a
person over whom any or all of the powers attaching to the right of ownership are exercised.
[...].” In this regard, based on the definition of “slavery”; it is true that not all people who are
trafficked experience violation on the right of ownership of themselves. In some cases,
trafficked people may accept exploitative working conditions and wages which still financially
provide them a better life than a life in their homelands. B) It is also the case that in some
contexts, trafficked people are not free to leave such exploitative employment. However,
rather than applying the term “slavery”, which can be interpreted differently by various states,
understanding human trafficking requires a more nuanced examination of the root causes,
consequences and experiences of the worst forms of labour.

In the context of Thailand, it is indeed a valuable point that the article in emphasizing
addressing demand for sex (in the form of sex tourism) can make a positive impact on an
effort to tackle sex trafficking. Although the article does not specifically state that the demand
for sex refers to only foreign tourists; the article brings in important historical social norms on
gender roles and expectations that lead to a level of tolerance for prostitution, including
engagement of underage children in sex services, in Thai society (Pimonsaengsuriya, 2016,
p.16-24). In this regard, it is worth noting that while some adults and underage children are
trafficked and forced into providing sex services, some are trafficked into sex services with their
knowledge. The demand for sex and the social tolerance on demand for sex in the patriarchal
social structure of Thailand contributes to the existence of commercial sexual exploitation of
adults and underage youth in different forms. These points are therefore important to
understand for relevant government and non-governmental agencies to consider and include

in their designs on interventions to address such issues.
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